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August 28, 2020

Assemblymember Ken Cooley

Chair, Assembly Committee on Rules
State Capitol, Room 3016
Sacramento, CA 95814

Dear Assemblymember Cooley,

I respectfully request the authorization of an urgency for Senate Bill 1159, which is currently on the
Assembly Floor.

As you know, COVID-19 has ravaged our nation, and it has hit California’s workforce particularly
hard. Many constituents, particularly teachers and first responders, have called my office, expressing
fear and extreme concern at the possibility of contracting COVID-19 at work and being unable to
care for their family. This kind of fear can cripple both the economy and spirit of a great state like
California.

SB 1159, co-authored by Assemblymember Daly, meets this challenge by extending a careful, well-
formed workers’ compensation presumption to both frontline workers (police officers, firefighters,
and medical providers) and workers who contract COVID-19 due to an outbreak of the disease at
their workplace. It is critical that this presumption is in place as soon as possible for workers who are
seriously ill and need medical care. An urgency clause will ensure that workers receive the medical
care they need without expensive and time-consuming litigation.

Thank you for your consideration of my request. If you have any questions, please contact me on my
cell at (650) 619-6430 or my Staff Director, Gideon L. Baum, at (415) 370-2978.

Sincerely,

Senator, 13™ District
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PROPOSED AMENDMENTS

PROPOSED AMENDMENTS TO SENATE BILL NO. 1159
AMENDED IN ASSEMBLY AUGUST 25, 2020
AMENDED IN ASSEMBLY AUGUST 12, 2020

AMENDED IN ASSEMBLY AUGUST 3, 2020
AMENDED IN SENATE JUNE 18, 2020
AMENDED IN SENATE APRIL 22, 2020
AMENDED IN SENATE APRIL 1, 2020

SENATE BILL No. 1159

Introduced by Senator Hill
(Principal coauthor: Assembly Member Daly)

February 20, 2020

An act to add Section 77.8 to, and to add and repeal Sections 3212.86,
3212.87, and 3212.88 of, the Labor Code, relating to workers
eempensation: compensation, and declaring the urgency thereof, to
take effect immediately.

LEGISLATIVE COUNSEL’S DIGEST

SB 1159, as amended, Hill. Workers' compensation: COVID-19:
critical workers.

Existing law establishes a workers compensation system,
administered by the Administrative Director of the Division of Workers
Compensation, to compensate an employee, as defined, for injuries
sustained in the course of employment. Existing law creates adisputable
presumption that specified injuries sustained in the course of
employment of a specified member of law enforcement or a specified
first responder arose out of and in the course of the employment.
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Existing law governs the procedures for filing a claim for workers
compensation, including filing aclaim form, and providesthat aninjury
is presumed compensableif liability isnot rejected within 90 days after
theclaim formisfiled, as specified. Existing case law providesfor how
certain presumptions may be rebutted.

Thisbill would define “injury” for an employee to includeillness or
death resulting from the 2019 novel coronavirus disease (COVID-19)
under specified circumstances, until January 1, 2023. The bill would
create a disputable presumption, as specified, that the injury arose out
of and in the course of the employment and is compensabl e, for specified
dates of injury. Thebill would limit the applicability of the presumption
under certain circumstances. The bill would require an employee to
exhaust their paid sick leave benefits and meet specified certification
requirements before receiving any temporary disability benefits or, for
police officers, firefighters, and other specified employees, a leave of
absence. The bill would also make a claim relating to a COVID-19
illness presumptively compensable, as described above, after 30 days
or 45 days, rather than 90 days. Until January 1, 2023, the bill would
allow for a presumption of injury for al employees whose fellow
employees at their place of employment experience specified levels of
positive testing, and whose employer has 5 or more employees.

This bill would require the Commission on Health and Safety and
Workers' Compensation to conduct astudy of theimpactsof COVID-19
and the specific presumptions created by thisbill and report itsfindings
to the Legislature and the Governor, as specified.

This bill would declare that it is to take effect immediately as an
urgency statute.

Vote: majority-25. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the Sate of California do enact as follows:

1 SECTION 1. Section 77.8 isadded to the Labor Code, to read:
2 77.8. The Commission on Health and Safety and Workers
3 Compensation shall conduct a study of the impacts claims of
4 COVID-19 have had on the workers compensation system,
5 including overall impacts onindemnity benefits, medical benefits,
6 and death benefits, including differences in the impacts across
7 differing occupational groups, and including the effect of Sections
1 3212.87 and 3212.88. A preliminary report or afinal report shall

93

a8ED AMENDMENTS  Page4of 126

RN 20 15992 03
08/27/20 01:22 PM
SUBSTANTIVE

RN 20 15992 03 08/27/20



Page 3

Page 4

PROPOSED AMENDMENTS

—3— SB 1159

be delivered to the Legidature, pursuant to Section 9795 of the
Government Code, and the Governor by December 31, 2021, and
the final report shall be delivered to the Legidlature, pursuant to
Section 9795 of the Government Code, and the Governor no later
than April 30, 2022.

SEC. 2. Section 3212.86 is added to the Labor Code,
immediately following Section 3212.85, to read:

3212.86. (@) This section applies to any employee with a
COVID-19-related ilIness.

(b) Theterm “injury,” as used in this division, includes illness
or death resulting from COVID-19 if both of the following
circumstances apply:

(1) Theemployee hastested positive for or was diagnosed with
COVID-19 within 14 days after aday that the employee performed
labor or services at the employee's place of employment at the
employer’s direction.

(2) Theday referenced in paragraph (1) on which the employee
performed labor or servicesat the employee's place of employment
at the employer’s direction was on or after March 19, 2020, and
on or before July 5, 2020. The date of injury shall be the last date
the employee performed labor or services at the employee’s place
of employment at the employer’s direction.

(3) If paragraph (1) is satisfied through a diagnosis of
COVID-19, the diagnosis was done by a licensed physician and
surgeon holdingan M.D. or D.O. degree or state licensed physician
assistant or nurse practitioner, acting under the review or
supervision of a physician and surgeon pursuant to standardized
procedures or protocols within their lawfully authorized scope of
practice, and that diagnosis is confirmed by testing or by a
COVID-19 serologic test within 30 days of the date of the
diagnosis.

(c) Thecompensation that isawarded for injury pursuant to this
section shall include full hospital, surgical, medical treatment,
disability indemnity, and death benefits, as provided by this
division.

(d) (1) If anemployee has paid sick leave benefits specifically
available in response to COVID-19, those benefits shall be used
and exhausted before any temporary disability benefits or benefits
under Section 4800, 4800.5, or 4850 are due and payable. If an
employee does not have those sick |eave benefits, the employee
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shall be provided temporary disability benefits or Section 4300,
4800.5, or 4850 benefits, if applicable, fromthedate of disability.
There shall not be a waiting period for temporary disability
benefits.

(2) Toqualify for temporary disability or Section 4800, 4800.5,
or 4850 benefits under this section, an employee shall satisfy either
of the following:

(A) If the employee has tested positive or is diagnosed with
COVID-19 on or after May 6, 2020, the employee shall be certified
for temporary disability within the first 15 days after the initial
diagnosis, and shall be recertified for temporary disability every
15 days thereafter, for the first 45 days following diagnosis.

(B) If the employee has tested positive or was diagnosed with
COVID-19 before May 6, 2020, the employee shall have obtained
acertification, no later than May 21, 2020, documenting the period
for which the employee was temporarily disabled and unable to
work, and shall be recertified for temporary disability every 15
days thereafter, for the first 45 days following diagnosis.

(3) An employee shall be certified for temporary disability by
a physician holding a physician’s and surgeon’s license issued
pursuant to Chapter 5 (commencing with Section 2000) of Division
2 of the Business and Professions Code. If the employee has a
predesignated physician pursuant to subdivision (d) of Section
4600, iscovered by amedical provider network pursuant to Article
2.3 (commencing with Section 4616) of Chapter 2 of Part 2, is
covered by a workers compensation health care organization
pursuant to Article 2 (commencing with Section 4600) of Chapter
2 of Part 2, or is covered by a group health plan, the certifying
physician shall be a physician and surgeon in that network,
organization, or plan. Otherwise, the certifying physician may be
a physician and surgeon of the employee’s choosing.

() Aninjury described in subdivision (b) is presumed to arise
out of and in the course of the employment. This presumption is
disputable and may be controverted by other evidence. Unless
controverted, the appeals board is bound to find in accordance
with the presumption.

(f) Notwithstanding Section 5402, if liability for a claim of a
COVID-19-related illness is not rejected within 30 days after the
date the claim form is filed pursuant to Section 5401, the illness
shall be presumed compensable. The presumption of this
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subdivision is rebuttable only by evidence discovered subsequent
to the 30-day period.

(g) TheDepartment of Industrial Relations shall waivetheright
to collect any death benefit payment due pursuant to Section 4706.5
arising out of claims covered by this section.

(h) This section applies to al pending matters except as
otherwise specified, including, but not limited to, pending claims
relying on Executive Order N-62-20. This section isnot abasisto
rescind, alter, amend, or reopen any final award of workers
compensation benefits.

(i) For purposes of this section:

(1) “COVID-19" meansthe 2019 novel coronavirus disease.

(2) “Place of employment” does not include an employee’'s
residence.

()) Thissection shall remainin effect only until January 1, 2023,
and as of that date is repealed.

SEC. 3. Section 3212.87 is added to the Labor Code, to read:

3212.87. (&) Thissection appliesto the following employees:

(1) Active firefighting members, whether volunteers, partly
paid, or fully paid, of al of the following fire departments:

(A) A firedepartment of acity, county, city and county, district,
or other public or municipal corporation or political subdivision.

(B) A fire department of the University of California and the
California State University.

(C) The Department of Forestry and Fire Protection.

(D) A county forestry or firefighting department or unit.

(2) Activefirefighting membersof afire department that serves
a United States Department of Defense installation and who are
certified by the United States Department of Defense as meeting
its standards for firefighters.

(3) Activefirefighting membersof afire department that serves
aNational Aeronautics and Space Administration installation and
who adhere to training standards established in accordance with
Article 4 (commencing with Section 13155) of Chapter 1 of Part
2 of Division 12 of the Health and Safety Code.

(4) Active firefighting members of a fire department that
provides fire protection to a commercial airport regulated by the
Federal Aviation Administration (FAA) under Part 139
(commencing with Section 139.5) of Subchapter G of Chapter 1
of Title 14 of the Federal Code of Regulations and are trained and
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certified by the State Fire Marshal as meeting the standards of Fire
Control 5 and Section 139.319 of Title 14 of the Federal Code of
Regulations

(5) Peace officers, as defined in Section-830-1,-subdivisien-{(a)
830.1 of the Penal Code, subdivisions (a), (b), (e), (f), and (h) of
Section-8306-2-and 830.2 of the Penal Code, subdivision (a) of
Section 830.3 of the Penal Code, subdivisions (a) and (b) of Section
8306:3% 830.37 of the Penal Code, subdivisions (a) and (b) of
Section 830.5 of the Penal Code, and subdivision (a) of Section
830.53 of the Penal Code, who are primarily engaged in active
law enforcement activities.

(6) (A) Fireand rescue services coordinatorswho work for the
Office of Emergency Services.

(B) For purposes of this paragraph, “fire and rescue services
coordinators” means coordinators with any of the following job
classifications: coordinator, senior coordinator, or chief
coordinator.

(7) Anemployeewho providesdirect patient care, or acustodial
employee in contact with COVID-19 patients, who works a a
health facility. For the purposes of thissubdivision, “ health facility”
means a health facility as defined in subdivision (a), (b), (c), (m),
or (n) of Section 1250 of the Health and Safety Code.

(8 An authorized registered nurse, emergency medical
technician-1, emergency medical technician-11, emergency medical
technician-paramedic, as described in Chapter 2 (commencing
with Section 1797.50) of Division 2.5 of the Health and Safety
Code.

(99 An employee who provides direct patient care for a home
health agency, as defined under Section 1727 of the Health and
Safety Code.

(10) Employees of health facilities, other than those described
in paragraph (7_). For these employees, the—pre_&mp&eﬁ—shal-l—be

ay Ml & O ata
w, AV U CA
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Laber—Cede. presumption shall not apply if the employer can
establish that the employee did not have contact with a health
facility patient within the last 14 days who tested positive for
COVID-19. If it isdeter mined that the presumption does not apply,
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the claimshall be evaluated pursuant to Sections 3202.5 and 3600.
For the purposes of this subdivision, “health facility” means a
health facility, as defined in subdivision (a), (b), (c), (m), or (n) of
Section 1250 of the Health and Safety Code.

(11) A provider of in-home supportive services under Article 7
(commencing with Section 12300) of Chapter 3 of Part 3 of
Division 9 of, or Sections 14132.95, 14132.952, and 14132.956
of, the Welfare and Institutions Code, when they provide the
in-home supportive services outside their own home or residence.

(b) Theterm “injury,” as used in this division, includes illness
or death resulting from COVID-19 if al of the following
circumstances apply:

(1) The employee has tested positive for COVID-19 within 14
days after a day that the employee performed labor or services at
the employee’s place of employment at the employer’s direction.

(2) Theday referenced in paragraph (1), on which the employee
performed labor or servicesat the employee's place of employment
at the employer’sdirection, was on or after July 6, 2020. The date
of injury shall be the last date the employee performed labor or
services at the employee’s place of employment at the employer’s

direction prior to the positive test.

(c) Thecompensation that isawarded for injury pursuant to this
section shall include full hospital, surgical, medical treatment,
disability indemnity, and death benefits, as provided by this
division.

(d) -1f an employee has paid sick |eave benefits specifically
available in response to COVID-19, those benefits shall be used
and exhausted before any temporary disability benefits or benefits
under Section 4800, 4800.5, or 4850 are due and payable. If an
employee does not have those sick leave benefits, the employee
shall be provided temporary disability benefits or Section 4850
benefits, if applicable, from the date of disability. There shall not
be awaiting period for temporary disability benefits.

() Aninjury described in’Stdei\}ision (b) is presumed to arise
out of and in the course of the employment, except as provided in
this subdivision. This presumption is disputable and may be
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controverted by other evidence. Unless controverted, the appeals
board is bound to find in accordance with the presumption. This
presumption shall be extended to a person described in subdivision
(@) following termination of service for a period of 14 days,
commencing with the last date actually worked in the specified
capacity at the employee's place of employment as described in
subdivision (b).

(f) Notwithstanding Section 5402, if liability for a claim of a
COVID-19-related illness is not rejected within 30 days after the
date the clam form is filed pursuant to Section 5401, the iliness
shall be presumed compensable. The presumption of this
subdivision is rebuttable only by evidence discovered subsequent
to the 30-day period.

(9) The Department of Industrial Relations shall waivetheright
to collect any death benefit payment due pursuant to Section 4706.5
arising out of claims covered by this section.

(h) Thissection appliesto all pending matters, unless otherwise
specified in this section, but shall not be a basis to rescind, alter,
amend, or reopen any fina award of workers compensation
benefits.

(i) For purposes of this section:

(1) “COVID-19" meansthe 2019 novel coronavirus disease.

(2) Unlessotherwiseindicated, “test” or “testing” meansaPCR
(Polymerase Chain Reaction) test approved for use or approved
for emergency use by the United States Food and Drug
Administration to detect the presence of vira RNA. “Test” or
“testing” does not include serol ogic testing, a so known as antibody
testing. “Test” or “testing” may include any other viral culturetest
approved for use or approved for emergency use by the United
States Food and Drug Administration to detect the presence of
viral RNA which hasthe same or higher sensitivity and specificity
asthe PCR Test.

(3) An“employee's place of employment” does not include an
employee's home or residence.

() Thissection shall remainin effect only until January 1, 2023,
and as of that dateis repealed.

SEC. 4. Section 3212.88 is added to the Labor Code, to read:

3212.88. (@) This section applies to employees who are not
described in Section 3212.87, who test positive during an outbreak
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Page 10

employer has five or more employees.

(b) Theterm “injury,” as used in this division, includes illness
or death resulting from COVID-19 if al of the following
circumstances apply:

(1) The employee tests positive for COVID-19 within 14 days
after a day that the employee performed labor or services at the
employee's place of employment at the employer’s direction.

(2) Theday referenced in paragraph (1) on which the employee
performed labor or services at the employee’s place of employment
at the employer’s direction was on or after July 6, 2020. The date
of injury shall be the last date the employee performed labor or
services at the employee’s place of employment at the employer’s
direction prior to the positive test.

outbreak at the employee’s specific place of employment.

(c) The compensation that isawarded for injury pursuant to this
section shall include full hospital, surgical, medical treatment,
disability indemnity, and death benefits, as provided by this
division.

(d) -1f an employee has paid sick |eave benefits specifically
available in response to COVID-19, those benefits shall be used
and exhausted before any temporary disability benefits, benefits
under Section 4800, 4800.5, or 4850 or Section 44977, 44984,
45192, 45196, 87780, 87787, 88192, or 88196 of the Education
Code aredue and payable. If an employee does not have those sick
leave benefits, the empl oyee shall be provided temporary disability
benefits or Section 4850 benefits, if applicable, from the date of
disability. There shall not be a waiting period for temporary
disability benefits.

2 Hb f fisebititv—beneti bercfi

6,-2020:
() (1) Aninjury described in subdivision (b) is presumed to
arise out of and in the course of the employment, except as
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provided in this subdivision. This presumption is disputable and
may be controverted by other evidence. Unless controverted, the
appealsboard isbound to find in accordance with the presumption.
This presumption shall be extended to a person described in
subdivision (a) following termination of servicefor aperiod of 14
days, commencing with the last date actually worked in the
specified capacity at the employee’s place of employment. This
section does not affect an employee’s rights to compensation for
an injury or illness under this division in accordance with a
preponderance of evidence.

(2) Evidence relevant to controverting the presumption may
include, but is not limited to, evidence of measures in place to
reduce potential transmission of COVID-19 in the employee's
place of employment and evidence of an employee's
nonoccupational risks of COVID-19 infection.

(f) Notwithstanding Section 5402, if liability for a claim of a
COVID-19-related illness is not rejected within 45 days after the
date the claim form is filed pursuant to Section 5401, the illness
shall be presumed compensable. The presumption of this
subdivision is rebuttable only by evidence discovered subsequent
to the 45-day period.

(9) The Department of Industrial Relations shall waive theright
to collect any death benefit payment due pursuant to Section 4706.5
arising out of claims covered by this section.

(h) Thissection appliesto all pending matters, unless otherwise
specified in this section, but isnot abasisto rescind, alter, amend,
or reopen any final award of workers' compensation benefits.

(i) When the employer knows or reasonably should know that
an employee hastested positive for COV1D-19, the employer shall
report to their claims administrator in writing via electronic mail
or facsimile within three business days al of the following:

(1) An employee has tested positive. For purposes of this
reporting, the employer shall not provide any personaly
identifiableinformation regarding the employee who tested positive
for COVID-19 unless the employee asserts the infection is work
related or has filed a claim form pursuant to Section 5401.

(2) The date that the employee tests positive, which is the date
the specimen was collected for testing.
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(3) The specific address or addresses of the employee’s specific
place of—empleyment: employment during the 14-day period
preceding the date of the employee’s positive test.

(4) The highest number of employees who reported to work at
the employee's specific place of employment in the-preceding
45-day-period: 45-day period preceding the last day the employee
worked at each specific place of employment.

(1) Anemployer or other person acting on behalf of an employer
who intentionally submitsfalse or misleading information or fails
to submit information when reporting pursuant to subdivision (i)
IS subject to a civil penalty in the amount of up to ten thousand
dollars ($10,000) to be assessed by the Labor Commissioner.

(1) If, uponinspection or investigation, the Labor Commissioner
determines that an employer or other person has intentionally
submitted false or midleading information in violation of
subdivision (i), the Labor Commissioner may issue a citation to
the person in violation. The citation may be served personally, in
the same manner as provided for service of asummons asdescribed
in Chapter 4 (commencing with Section 413.10) of Title 5 of Part
2 of the Code of Civil Procedure, by certified mail with return
receipt requested, or by registered mail in accordance with
subdivision (c) of Section 11505 of the Government Code. Each
citation shall be in writing and shall describe the nature of the
violation, including reference to the statutory provision alleged to
have been violated.

(2) If a person desires to contest a citation or the proposed
assessment of acivil penalty therefor, they shall, within 15 business
days after service of the citation, notify the office of the Labor
Commissioner which appears on the citation of their request for
an informal hearing. The Labor Commissioner or their deputy or
agent shall, within 30 days, hold a hearing at the conclusion of
which the citation or proposed assessment of a civil penalty shall
be affirmed, modified, or dismissed. The decision of the Labor
Commissioner shall consist of a notice of findings, findings, and
order which shall be served on al partiesto the hearing within 15
days after the hearing by regular first-class mail at the last known
address of the party on file with the Labor Commissioner. Service
shall be completed pursuant to Section 1013 of the Code of Civil
Procedure. Any amount found due by the Labor Commissioner as
aresult of a hearing shall become due and payable 45 days after
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notice of the findings and written findings and order have been
mailed to the party assessed. A writ of mandate may be taken from
this finding to the appropriate superior court, as long as the party
agrees to pay any judgment and costs ultimately rendered by the
court against the party for the assessment. The writ of mandate
shall be taken within 45 days of service of the notice of findings,
findings, and order thereon.

(3) An employer or person to which a citation has been issued
shall, in lieu of contesting a citation pursuant to this section,
transmit to the office of the Labor Commissioner designated on
the citation the amount specified for the violation within 15
business days after issuance of the citation.

(4) If the party filing a writ of mandate is unsuccessful in
challenging the decision of the hearing officer, the Labor
Commissioner shall recover costs and attorney fees.

(K) (1) Theclamsadministrator shall useinformation reported
pursuant to subdivision (i) to determineif an outbreak has occurred
for the purpose of administering a claim pursuant to this section.
To calculate the number of employees at a specific place of
employment, the claims administrator shall utilize the datareported
pursuant to subdivision (i) for the first employee who is part of
the-eutbreak: outbreak, or, for claims between July 6, 2020, and
the effective date of this section, the number reported under
paragraph (2).

(2) Any employer who is aware of an employee testing positive
on or after July 6, 2020, and prior to the effective date of this
section, shall report to their claims administrator, in writing via
electronic mail or facsimile, within 30 business days of the effective
date of this section, all of the data required in subdivision (i). For
the data required by paragraph (4) of subdivision (i), the employer
shall instead report the highest number of employeeswho reported
to work at each of the employee’s specific places of employment
on any given work day between July 6, 2020, and the effective date
of this section. The claims administrator shall use the information
reported under this paragraph to determine if an outbreak has
occurred from July 6, 2020, to the effective date of this section,
for the purpose of applying the presumption under this section.

() A claimis not part of an outbreak if it occurs during a
continuous 14-day period where the requisite number of positive
tests under paragraph (4) of subdivision (m) have not been met.
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For purposes of applying the presumption in this section, the claims
administrator shall continually evaluate each claim to determine
whether the requisite number of positivetests have occurred during
the surrounding 14-day periods.

t

(m) For purposes of this section:

(1) “COVID-19" meansthe 2019 novel coronavirus disease.

(2) Unlessotherwiseindicated, “test” or “testing” meansaPCR
(Polymerase Chain Reaction) test approved for use or approved
for emergency use by the United States Food and Drug
Administration to detect the presence of viral RNA. “Test” or
“testing” does not include serologic testing, aso known asantibody
testing. “Test” or “testing” may include any other viral culturetest
approved for use or approved for emergency use by the United
States Food and Drug Administration to detect the presence of
viral RNA which hasthe same or higher sensitivity and specificity
asthe PCR Test.

(3) (A) “A specific place of employment” means the building,
store, facility, or agrlcultural field where an employee performs
Work at the empl oyer's d| rection.

“A speC|f| c place of empl oyment does not incl udethe employee’ s
home or residence, unless the employee provides home health care
servicesto another individual at the employee’ shome or residence.

(B) In the case of an employee who performs work at the
employer’s direction in multiple places of employment within 14
days of the employee's positive test, the employee’s positive test
shall be counted for the purpose of determining the existence of
an outbreak at each of those places of employment, and if an
outbreak exists at any one of those places of employment, that
shall be the employee's “ specific place of employment.”

(4) An“outbreak” existsif within 14 calendar days one of the
following occurs at a specific place of employment:

(A) If the employer has 100 employees or fewer at a specific
place of employment,five 4 employeestest positivefor COVID-19.

(B) If the employer has more than 100 employees at a specific
place of employment,-5 4 percent of the number of employeeswho
reported to the specific place of employment, test positive for
COVID-19.
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(C) A specific place of employment isordered to close by alocal
public health department, the Sate Department of Public Health,
the Division of Occupational Safety and Health, or a school
superintendent due to a risk of infection with COVID-19.

)

(n) Thissection shall remainin effect only until January 1, 2023,
and as of that date is repealed.

SEC. 5. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the California Constitution and shall
go into immediate effect. The facts constituting the necessity are:

In light of the Governor’s declaration on March 4, 2020, of a
state of emergency due to the spread of COVID-19, and because
of the heightened risk of COVID-19 infection to frontline workers
and workers whose workplaces have suffered a COVID-19
outbreak, it is necessary that this act take effect immediately.
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-Aractto-amend-Sections 99-185-5061--320-1003-110014001 1 Amendment 3

taxation, and making an appropriation therefor.

LEGISLATIVE COUNSEL’S DIGEST

SB 51, as amended, Hertzberg Durazo. Fhaneta—institutions:
eannabis-California Competes tax credit: refunds.

The Personal Income Tax Law and the Corporation Tax Law allow
acredit (Cal Competestax credit) against the taxesimposed under those
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laws, for each taxable year beginning on and after January 1, 2014,
and before January 1, 2030, in an amount as provided in a written
agreement between the Governor’s Office of Business and Economic
Development and the taxpayer, approved by the California Competes
Tax Credit Committee, and based on specified factors, including the
number of jobs the taxpayer will create or retain in the state and the
amount of investment in the state by the taxpayer. Existing law
establishes the continuously appropriated Tax Relief and Refund
Account and provides that specified payments required to be made to
taxpayers, including refunds, are to be paid from that account.

This bill, for taxable years beginning on or after January 1, 2021,
would allow a qualified taxpayer, to the extent a Cal Competestax credit
amount exceeds a qualified taxpayer’stax liability for the taxable year,
as specified, to elect to be paid a refund from the Tax Relief and Refund
Account, not to exceed the amount of total taxes imposed by the state
and paid by the qualified taxpayer during the taxable year. The bill
would define a “ qualified taxpayer” as a taxpayer that has created at
least 5,000 prevailing wage, full-time or full-time equivalent jobs in
the state each year for a period of 10 years. The bill would require a
qualified taxpayer that receives a refund to reinvest the refund into
immobile capital equipment that supportsinfrastructure improvements,
expansion, or developments for media production facilitiesin the state,
as provided.

By authorizing new refund paymentsto be paid fromthe continuously
appropriated Tax Relief and Refund Account, this bill would make an
appropriation.

1) Existing—aw— , - I ’ I I
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Hrgeney-stattte:
Vote: %. Appropriation: se-yes. Fiscal committee: yes.
State-mandated local program: ¥yes-no.
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The people of the State of California do enact as follows:

SECTION 1. Section 17059.2 of the Revenue and Taxation
Code is amended to read:

17059.2. (a) (1) For eachtaxableyear beginning on and after
January 1, 2014, and before January 1, 2030, there shall be alowed
as acredit against the “net tax,” as defined in Section 17039, an
amount as determined by the committee pursuant to paragraph (2)
and approved pursuant to Section 18410.2.

(2) The credit under this section shall be allocated by GO-Biz
with respect to the 2013-14 fiscal year through and including the
202223 fiscal year. The amount of credit allocated to a taxpayer
with respect to afiscal year pursuant to this section shall be as set
forth in awritten agreement between GO-Biz and the taxpayer and
shall be based on the following factors:

(A) Thenumber of jobsthetaxpayer will create or retaininthis
state.

(B) The compensation paid or proposed to be paid by the
taxpayer to its employees, including wages and fringe benefits.

(C) Theamount of investment in this state by the taxpayer.

(D) The extent of unemployment or poverty in the area
according to the United States Census in which the taxpayer’s
project or business is proposed or located.

(E) The incentives available to the taxpayer in this state,
including incentives from the state, local government, and other
entities.

(F) Theincentives available to the taxpayer in other states.

(G) The duration of the proposed project and the duration the
taxpayer commitsto remain in this state.
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(H) Theoverall economic impact in this state of the taxpayer’s
project or business.

(1) Thestrategicimportance of the taxpayer’s project or business
to the state, region, or locality.

(J) Theopportunity for future growth and expansion in this state
by the taxpayer’s business.

(K) The extent to which the anticipated benefit to the state
exceeds the projected benefit to the taxpayer from the tax credit.

(L) For a credit allocated beginning with the 2018-19 fiscal
year, the training opportunities offered by the taxpayer to its
employees.

(3) The written agreement entered into pursuant to paragraph
(2) shall include:

(A) Termsand conditionsthat include the taxable year or years
for which the credit allocated shal be alowed, a minimum
compensation level, and a minimum job retention period.

(B) Provisions indicating whether the credit is to be allocated
in full upon approval or in increments based on mutually agreed
upon milestones when satisfactorily met by the taxpayer.

(C) Provisionsthat allow the committee to recapture the credit,
in whole or in part, if the taxpayer fails to fulfill the terms and
conditions of the written agreement.

(b) (1) For taxableyearsbeginning onor after January 1, 2021,
a qualified taxpayer, to the extent an amount allowable under this
section exceeds the tax liability computed under this part for the
taxable year, and after being credited against other amounts due,
if any, may elect to be paid a refund fromthe Tax Relief and Refund
Account. The amount refunded under thissubdivision, if any, shall
not exceed the amount of total taxesimposed by the state and paid
by the qualified taxpayer during the taxable year.

(2) To be €ligible for a refund of the credit allowed by this
section, the qualified taxpayer shall, upon request, provide
necessary information, including certification from GO-Biz that
the taxpayer is a qualified taxpayer, as determined by and in the
form and manner prescribed by the Franchise Tax Board.

(3) Subdivision (f) shall apply if a qualified taxpayer does not
elect to be paid a refund pursuant to this subdivision or if there
are excess credits available after the refund is provided pursuant
to this subdivision.
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(4) A qualified taxpayer that receives a refund pursuant to this
subdivision shall reinvest the refund into immobile capital
equipment that supports infrastructure improvements, expansion,
or developments for media production facilities in the state. A
qualified taxpayer shall not reinvest refunds for the improvement
of immobile capital equipment unless the improvements are made
under a project labor agreement and using a skilled and trained
workforce.

(5) For purposes of this subdivision, the following shall apply:

(A) “ Qualified taxpayer” means ataxpayer that has created at
least 5,000 prevailing wage, full-time or full-time equivalent jobs
in the state each year for a period of 10 years.

(B) “ Full-time equivalent” meanstheworkload of the full-time
equivalent job is comparable to one year of full-time work. One
year of full-timework is measurable by the number of hoursworked
in one year, or by total wages paid in one year for that industry
divided by the average annual salary.

(C) “Immobile capital equipment” means property of the type
defined in Section 1250(c) of the Internal Revenue Code.

(D) “Project labor agreement” hasthe same meaning as defined
in paragraph (1) of subdivision (b) of Section 2500 of the Public
Contract Code.

(E) “Killed and trained workforce” has the same meaning as
provided in Chapter 2.9 (commencing with Section 2600) of Part
1 of Division 2 of the Public Contract Code.

(6) (A) TheFranchise Tax Board may prescribe any regulations
necessary or appropriate to carry out the purposes of this
subdivision, including any regulationsto prevent improper claims
from being filed or improper payments from being made with
respect to the refund of the credit.

(B) The Franchise Tax Board may prescribe rules, guidelines,
procedures, or other guidance to carry out the purposes of this
subdivision.

(C) Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code shall not apply to
any regulation, rule, guideline, procedure, or other guidance
prescribed by the Franchise Tax Board pursuant to this
subdivision.

(o)

(c) For purposes of this section:
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(1) “Committee” means the California Competes Tax Credit
Committee established pursuant to Section 18410.2.

(2) “GO-Biz" means the Governor’s Office of Business and
Economic Development.

()

(d) For purposesof thissection, GO-Biz shall do thefollowing:

(1) Give priority to a taxpayer whose project or business is
located or proposed to belocated in an areaof high unemployment
or poverty.

(2) Negotiate with a taxpayer the terms and conditions of
proposed written agreements that provide the credit alowed
pursuant to this section to a taxpayer.

(3) Provide the negotiated written agreement to the committee
for its approval pursuant to Section 18410.2.

(4) Informthe Franchise Tax Board of the terms and conditions
of the written agreement upon approval of the written agreement
by the committee.

(5) Inform the Franchise Tax Board of any recapture, in whole
or in part, of a previously allocated credit upon approval of the
recapture by the committee.

(6) Post on itsHnternet\Web-site internet website all of the
following:

(A) The name of each taxpayer allocated a credit pursuant to
this section.

(B) The estimated amount of the investment by each taxpayer.

(C) The estimated number of jobs created or retained.

(D) The amount of the credit allocated to the taxpayer.

(E) The amount of the credit recaptured from the taxpayer, if
applicable.

(F) The primary location where the taxpayer has committed to
increasing the net number of jobs or make investments. The
primary location shall be listed by city or, in the case of
unincorporated areas, by county.

(G) Information that identifies each tax credit award that was
given a priority for being located in a high unemployment or
poverty area, pursuant to paragraph (1).

(7) For alocation periods beginning with the 2018-19 fiscal
year, when determining whether to enter into awritten agreement
with ataxpayer pursuant to this section, GO-Biz shall consider the
extent to which the credit will influence the taxpayer’s ability,
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willingness, or both, to create jobs in this state that might not
otherwise be created in the state by the taxpayer or any other
taxpayer. GO-Biz may also consider other factors, including, but
not limited to, the following:

(A) The financial solvency of the taxpayer and the taxpayer’s
ability to finance its proposed expansion.

(B) The taxpayer’s current and prior compliance with federal
and state laws.

(C) Current and prior litigation involving the taxpayer.

(D) The reasonableness of the fee arrangement between the
taxpayer and any third party providing any servicesrelated to the
credit allowed pursuant to this section.

(E) Any other factors GO-Biz deems necessary to ensure that
the administration of the credit allowed pursuant to this sectionis
amodel of accountability and transparency and that the effective
use of the limited amount of credit available is maximized.

(eh)

(e) For purposes of this section, the Franchise Tax Board shall
do al of the following:

(1) (A) Except as provided in subparagraph (B), review the
books and records of all taxpayers allocated a credit pursuant to
this section to ensure compliance with the terms and conditions
of the written agreement between the taxpayer and GO-Biz.

(B) In the case of a taxpayer that is a “small business” as
defined in Section 17053.73, review the books and records of the
taxpayer allocated a credit pursuant to this section to ensure
compliance with the terms and conditions of the written agreement
between the taxpayer and GO-Biz when, in the sole discretion of
the Franchise Tax Board, a review of those books and records is
appropriate or necessary in the best interests of the state.

(2) Notwithstanding Section 19542, notify GO-Biz of apossible
breach of the written agreement by ataxpayer and provide detailed
information regarding the basis for that determination.

() In the case where the credit allowed under this section
exceeds the “net tax,” as defined in Section 17039, for a taxable
year, the excess credit may be carried over to reduce the “ net tax”
in the following taxable year, and succeeding five taxable years,
if necessary, until the credit has been exhausted.

U}
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(g) Any recapture, in whole or in part, of a credit approved by
the committee pursuant to Section 18410.2 shall be treated as a
mathematical error appearing on the return. Any amount of tax
resulting from that recapture shall be assessed by the Franchise
Tax Board in the same manner as provided by Section 19051. The
amount of tax resulting from the recapture shall be added to the
tax otherwise due by the taxpayer for the taxable year in which
the committee’s recapture determination occurred.

(6

(h) (1) The aggregate amount of credit that may be allocated
in any fiscal year pursuant to this section and Section 23689 shall
be an amount equal to the sum of subparagraphs(A), (B), and (C),
less the amount specified in subparagraphs (D) and (E):

(A) Thirty million dollars ($30,000,000) for the 2013-14 fiscal
year, one hundred fifty million dollars ($150,000,000) for the
2014-15 fiscal year, two hundred million dollars ($200,000,000)
for each fiscal year from 2015-16 to 2017-18, inclusive, and one
hundred eighty million dollars ($180,000,000) for each fiscal year
from 2018-19 to 2022-23, inclusive.

(B) The unallocated credit amount, if any, from the preceding
fiscal year.

(C) The amount of any previously allocated credits that have
been recaptured.

(D) The amount estimated by the Director of Finance, in
consultation with the Franchise Tax Board and the California
Department of Tax and Fee Administration, to be necessary to
limit the aggregation of the estimated amount of exemptions
claimed pursuant to Section 6377.1 and of the amounts estimated
to be claimed pursuant to this section and Sections 17053.73,
23626, and 23689 to no more than seven hundred fifty million
dollars ($750,000,000) for either the current fiscal year or the next
fiscal year.

(i) The Director of Finance shall notify the Chairperson of the
Joint Legidative Budget Committee of the estimated annual
allocation authorized by this paragraph. Any allocation pursuant
to these provisions shall be made no sooner than 30 days after
written notification has been provided to the Chairperson of the
Joint Legidative Budget Committee and the chairpersons of the
committees of each house of the Legidature that consider
appropriations, or not sooner than whatever lesser time the
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Chairperson of the Joint L egisative Budget Committee, or-his-or
her the chairperson’s designee, may determine.

(i1) Inno event shall the amount estimated in this subparagraph
be less than zero dollars ($0).

(E) (i) For the 2015-16 fiscal year and each fiscal year
thereafter, the amount of credit estimated by the Director of Finance
to beallowed to all qualified taxpayersfor that fiscal year pursuant
to subparagraph (A) or subparagraph (B) of paragraph (1) of
subdivision (c) of Section 23636.

(i) If theamount available per fiscal year pursuant to this section
and Section 23689 is less than the aggregate amount of credit
estimated by the Director of Finance to be allowed to qualified
taxpayers pursuant to subparagraph (A) or subparagraph (B) of
paragraph (1) of subdivision (c) of Section 23636, the aggregate
amount allowed pursuant to Section 23636 shall not be reduced
and, in addition to the reduction required by clause (i), the
aggregate amount of credit that may be allocated pursuant to this
section and Section 23689 for the next fiscal year shall be reduced
by the amount of that deficit.

(iii) Itistheintent of the Legidaturethat the reductions specified
in this subparagraph of the aggregate amount of credit that may
be allocated pursuant to this section and Section 23689 shall
continue if the repeal dates of the credits alowed by this section
and Section 23689 are removed or extended.

(2) (A) In addition to the other amounts determined pursuant
to paragraph (1), the Director of Finance may increase the
aggregate amount of credit that may be allocated pursuant to this
section and Section 23689 by up to twenty-five million dollars
($25,000,000) per fiscal year through the 2022-23 fiscal year. The
amount of any increase made pursuant to this paragraph, when
combined with any increase made pursuant to paragraph (2) of
subdivision<{g) (h) of Section 23689, shall not exceed twenty-five
million dollars ($25,000,000) per fiscal year through the 202223
fiscal year.

(B) Itistheintent of the Legidlaturethat the Director of Finance
increase the aggregate amount under subparagraph (A) in order to
mitigate the reduction of the amount available due to the credit
allowed to all qualified taxpayers pursuant to subparagraph (A) or
(B) of paragraph (1) of subdivision (c) of Section 23636.
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(3) Eachfiscal year through the 2017-18 fiscal year, 25 percent
of the aggregate amount of the credit that may be allocated pursuant
to this section and Section 23689 shall be reserved for small
business, as defined in Section 17053.73 or 23626.

(4) Each fiscal year, no more than 20 percent of the aggregate
amount of the credit that may be allocated pursuant to this section
shall be allocated to any one taxpayer.

()

(i) GO-Biz may prescribe rules and regulations as necessary to
carry out the purposes of this section. Any rule or regulation
prescribed pursuant to this section may be by adoption of an
emergency regulation in accordance with Chapter 3.5 (commencing
with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code.

t

() A written agreement between GO-Biz and a taxpayer with
respect to the credit authorized by this section shall comply with
existing law on the date the agreement is executed.

(K) (1) Upon the effective date of this section, the Department
of Finance shall estimate the total dollar amount of credits that
will be claimed under this section with respect to each fiscal year
from the 2013-14 fiscal year to the 2029-30 fiscal year, inclusive.

(2) TheFranchiseTax Board shall annually provideto the Joint
Legidlative Budget Committee, by no later than March 1, areport
of thetotal dollar amount of the credits claimed under this section
with respect to the relevant fiscal year. The report shall compare
the total dollar amount of credits claimed under this section with
respect to that fiscal year with the department’s estimate with
respect to that samefiscal year. If thetotal dollar amount of credits
claimed for the fiscal year is less than the estimate for that fiscal
year, the report shall identify options for increasing annual claims
of the credit so as to meet estimated amounts.

k)

() (1) Notwithstanding Section 19542, on or before October
1, 2019, GO-Biz shall provide to the Legislative Analyst’s Office
a report on the credits allocated pursuant to this section for the
201819 fiscal year. This report shall include the following:

(A) A detailed description of the methodology used to evaluate
applications and allocate credits as described by Section 8030 of

95

98ED AMENDMENTS  Page 29 of 126

RN 20 16050 08
08/28/20 02:46 PM
SUBSTANTIVE

RN 20 16050 08 08/28/20



PROPOSED AMENDMENTS

+t+++++++++ A+ A A A A A A+ 4

— 13— SB 51

Title 10 of the California Code of Regulations, or any successor
regulation.

(B) For eachtaxpayer that appliesfor acredit, alist that includes
the applicant’'s name, “aggregate employee compensation,”
“aggregate investment,” and “cost-benefit ratio” as those terms
are defined for purposes of, or used in, Section 8030 of Title 10
of the California Code of Regulations.

(C) For eachwritten agreement recommended to the committee
pursuant to this section, a detailed justification for GO-Biz's
decision to enter into a written agreement with the taxpayer.

(2) (A) On or before April 1, 2020, the Legislative Analyst’'s
Office shall provide to the Assembly Committee on Revenue and
Taxation, the Senate Committee on Governance and Finance, the
budget committees of both houses, and the public with a report
evaluating the report required by paragraph (1).

(B) GO-Biz, the Franchise Tax Board, and all other relevant
state agencies shall provide additional information, as specified
by the Legidative Anayst's Office, as needed to research the
reports required by this subdivision.

(C) Any information received by the Legidative Analyst’s
Office pursuant to this subdivision, that has not otherwise been
made public, shall be considered confidential taxpayer information
subject to Section 19542,

(D) The Legidative Analyst’'s Office may publish statistics in
conjunction with the reports required by this subdivision that are
derived from information provided to the Legidative Anayst's
Office pursuant to this section, if the published statistics are
aggregated to prevent the identification of particular taxpayers
under this part.

(m) Thissection isrepealed on December 1, 2030.

SEC. 2. Section 23689 of the Revenue and Taxation Code is
amended to read:

23689. (a) (1) For each taxable year beginning on and after
January 1, 2014, and before January 1, 2030, there shall be alowed
asacredit against the“tax,” asdefined in Section 23036, an amount
as determined by the committee pursuant to paragraph (2) and
approved pursuant to Section 18410.2.

(2) The credit under this section shall be allocated by GO-Biz
with respect to the 2013-14 fiscal year through and including the
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2022-23 fiscal year. The amount of credit allocated to a taxpayer
with respect to afiscal year pursuant to this section shall be as set
forth in awritten agreement between GO-Biz and the taxpayer and
shall be based on the following factors:

(A) Thenumber of jobsthe taxpayer will create or retaininthis
state.

(B) The compensation paid or proposed to be paid by the
taxpayer to its employees, including wages and fringe benefits.

(C) Theamount of investment in this state by the taxpayer.

(D) The extent of unemployment or poverty in the area
according to the United States Census in which the taxpayer’'s
project or businessis proposed or located.

(E) The incentives available to the taxpayer in this state,
including incentives from the state, local government, and other
entities.

(F) Theincentives available to the taxpayer in other states.

(G) The duration of the proposed project and the duration the
taxpayer commitsto remain in this state.

(H) Theoverall economic impact in this state of the taxpayer’s
project or business.

(1) Thestrategicimportance of the taxpayer’s project or business
to the state, region, or locality.

(J Theopportunity for future growth and expansion in this state
by the taxpayer’s business.

(K) The extent to which the anticipated benefit to the state
exceeds the projected benefit to the taxpayer from the tax credit.

(L) For a credit allocated beginning with the 2018-19 fiscal
year, the training opportunities offered by the taxpayer to its
employees.

(3) The written agreement entered into pursuant to paragraph
(2) shall include:

(A) Termsand conditionsthat include the taxable year or years
for which the credit allocated shal be alowed, a minimum
compensation level, and a minimum job retention period.

(B) Provisions indicating whether the credit is to be allocated
in full upon approval or in increments based on mutually agreed
upon milestones when satisfactorily met by the taxpayer.

(C) Provisionsthat allow the committee to recapture the credit,
in whole or in part, if the taxpayer fails to fulfill the terms and
conditions of the written agreement.
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(b) (1) For taxableyearsbeginning on or after January 1, 2021,
a qualified taxpayer, to the extent an amount allowable under this
section exceeds the tax liability computed under this part for the
taxable year, and after being credited against other amounts due,
if any, may elect to be paid a refund fromthe Tax Relief and Refund
Account. The amount refunded under thissubdivision, if any, shall
not exceed the amount of total taxesimposed by the state and paid
by the qualified taxpayer during the taxable year.

(2) To be €ligible for a refund of the credit allowed by this
section, the qualified taxpayer shall, upon request, provide
necessary information, including certification from GO-Biz that
the taxpayer is a qualified taxpayer, as determined by and in the
form and manner prescribed by the Franchise Tax Board.

(3) Subdivision (f) shall apply if a qualified taxpayer does not
elect to be paid a refund pursuant to this subdivision or if there
are excess credits available after the refund is provided pursuant
to this subdivision.

(4) A qualified taxpayer that receives a refund pursuant to this
subdivision shall reinvest the refund into immobile capital
equipment that supports infrastructure improvements, expansion,
or developments for media production facilities in the state. A
qualified taxpayer shall not reinvest refunds for the improvement
of immobile capital equipment unless the improvements are made
under a project labor agreement and using a skilled and trained
workforce.

(5) For purposes of this subdivision, the following shall apply:

(A) “Qualified taxpayer” means a taxpayer that has created at
least 5,000 prevailing wage, full-time or full-time equivalent jobs
in the state each year for a period of 10 years.

(B) “ Full-time equivalent” meanstheworkload of the full-time
equivalent job is comparable to one year of full-time work. One
year of full-timework is measurabl e by the number of hoursworked
in one year, or by total wages paid in one year for that industry
divided by the average annual salary.

(C) “Immobile capital equipment” means property of the type
defined in Section 1250(c) of the Internal Revenue Code.

(D) “Project labor agreement” hasthe same meaning as defined
in paragraph (1) of subdivision (b) of Section 2500 of the Public
Contract Code.

95

a8ED AMENDMENTS  Page 32 of 126

RN 20 16050 08
08/28/20 02:46 PM
SUBSTANTIVE

RN 20 16050 08 08/28/20



PROPOSED AMENDMENTS
SB 51 — 16—

+t+++++++++ A+ A A A A A A+ 4

(E) “ Skilled and trained workforce” has the same meaning as
provided in Chapter 2.9 (commencing with Section 2600) of Part
1 of Division 2 of the Public Contract Code.

(6) (A) TheFranchiseTax Board may prescribe any regulations
necessary or appropriate to carry out the purposes of this
subdivision, including any regul ations to prevent improper claims
from being filed or improper payments from being made with
respect to the refund of the credit.

(B) The Franchise Tax Board may prescribe rules, guidelines,
procedures, or other guidance to carry out the purposes of this
subdivision.

(C) Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code shall not apply to
any regulation, rule, guideline, procedure, or other guidance
prescribed by the Franchise Tax Board pursuant to this
subdivision.

(b)

(c) For purposes of this section:

(1) “Committee” means the California Competes Tax Credit
Committee established pursuant to Section 18410.2.

(2) “GO-Biz’ means the Governor’'s Office of Business and
Economic Development.

()

(d) For purposesof thissection, GO-Biz shall do thefollowing:

(1) Give priority to a taxpayer whose project or business is
located or proposed to belocated in an areaof high unemployment
or poverty.

(2) Negotiate with a taxpayer the terms and conditions of
proposed written agreements that provide the credit alowed
pursuant to this section to a taxpayer.

(3) Provide the negotiated written agreement to the committee
for its approval pursuant to Section 18410.2.

(4) Informthe Franchise Tax Board of the terms and conditions
of the written agreement upon approval of the written agreement
by the committee.

(5) Inform the Franchise Tax Board of any recapture, in whole
or in part, of a previously allocated credit upon approval of the
recapture by the committee.

(6) Post on itsHnternetWeb-site internet website all of the
following:
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(A) The name of each taxpayer allocated a credit pursuant to
this section.

(B) The estimated amount of the investment by each taxpayer.

(C) The estimated number of jobs created or retained.

(D) The amount of the credit allocated to the taxpayer.

(E) The amount of the credit recaptured from the taxpayer, if
applicable.

(F) The primary location where the taxpayer has committed to
increasing the net number of jobs or make investments. The
primary location shall be listed by city or, in the case of
unincorporated areas, by county.

(G) Information that identifies each tax credit award that was
given a priority for being located in a high unemployment or
poverty area, pursuant to paragraph (1).

(7) For allocation periods beginning with the 2018-19 fiscal
year, when determining whether to enter into awritten agreement
with ataxpayer pursuant to this section, GO-Biz shall consider the
extent to which the credit will influence the taxpayer’s ability,
willingness, or both, to create jobs in this state that might not
otherwise be created in the state by the taxpayer or any other
taxpayer. GO-Biz may also consider other factors, including, but
not limited to, the following:

(A) The financial solvency of the taxpayer and the taxpayer’s
ability to finance its proposed expansion.

(B) The taxpayer’s current and prior compliance with federal
and state laws.

(C) Current and prior litigation involving the taxpayer.

(D) The reasonableness of the fee arrangement between the
taxpayer and any third party providing any servicesrelated to the
credit allowed pursuant to this section.

(E) Any other factors GO-Biz deems necessary to ensure that
the administration of the credit allowed pursuant to this sectionis
amodel of accountability and transparency and that the effective
use of the limited amount of credit available is maximized.

(eh)

(e) For purposes of this section, the Franchise Tax Board shall
do al of the following:

(1) (A) Except as provided in subparagraph (B), review the
books and records of all taxpayers allocated a credit pursuant to

95

a8ED AMENDMENTS  Page 34 0f 126

RN 20 16050 08
08/28/20 02:46 PM
SUBSTANTIVE

RN 20 16050 08 08/28/20



PROPOSED AMENDMENTS
SB 51 —18—

+t+++++++++ A+ A A A A A A+ 4

this section to ensure compliance with the terms and conditions
of the written agreement between the taxpayer and GO-Biz.

(B) In the case of a taxpayer that is a “small business,” as
defined in Section 23626, review the books and records of the
taxpayer allocated a credit pursuant to this section to ensure
compliance with the terms and conditions of the written agreement
between the taxpayer and GO-Biz when, in the sole discretion of
the Franchise Tax Board, a review of those books and records is
appropriate or necessary in the best interests of the state.

(2) Notwithstanding Section 19542, notify GO-Biz of apossible
breach of the written agreement by ataxpayer and provide detailed
information regarding the basis for that determination.

() In the case where the credit allowed under this section
exceeds the “tax,” as defined in Section 23036, for ataxable year,
the excess credit may be carried over to reduce the “tax” in the
following taxable year, and succeeding five taxable years, if
necessary, until the credit has been exhausted.

€

(g) Any recapture, in whole or in part, of a credit approved by
the committee pursuant to Section 18410.2 shall be treated as a
mathematical error appearing on the return. Any amount of tax
resulting from that recapture shall be assessed by the Franchise
Tax Board in the same manner as provided by Section 19051. The
amount of tax resulting from the recapture shall be added to the
tax otherwise due by the taxpayer for the taxable year in which
the committee’s recapture determination occurred.

&)

(h) (1) The aggregate amount of credit that may be allocated
inany fiscal year pursuant to this section and Section 17059.2 shall
be an amount equal to the sum of subparagraphs(A), (B), and (C),
less the amount specified in subparagraphs (D) and (E):

(A) Thirty million dollars ($30,000,000) for the 2013-14 fiscal
year, one hundred fifty million dollars ($150,000,000) for the
2014-15 fiscal year, two hundred million dollars ($200,000,000)
for each fiscal year from 2015-16 to 2017-18, inclusive, and one
hundred eighty million dollars ($180,000,000) for each fiscal year
from 2018-19 to 2022-23, inclusive.

(B) The unallocated credit amount, if any, from the preceding
fiscal year.
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(C) The amount of any previously allocated credits that have
been recaptured.

(D) The amount estimated by the Director of Finance, in
consultation with the Franchise Tax Board and the California
Department of Tax and Fee Administration, to be necessary to
limit the aggregation of the estimated amount of exemptions
claimed pursuant to Section 6377.1 and of the amounts estimated
to be claimed pursuant to this section and Sections 17053.73,
17059.2, and 23626 to no more than seven hundred fifty million
dollars ($750,000,000) for either the current fiscal year or the next
fiscal year.

(i) The Director of Finance shall notify the Chairperson of the
Joint Legislative Budget Committee of the estimated annual
allocation authorized by this paragraph. Any allocation pursuant
to these provisions shall be made no sooner than 30 days after
written notification has been provided to the Chairperson of the
Joint Legislative Budget Committee and the chairpersons of the
committees of each house of the Legidature that consider
appropriations, or not sooner than whatever lesser time the
Chairperson of the Joint L egisative Budget Committee, or-his-or
her the chairperson’s designee, may determine.

(ii) Inno event shall the amount estimated in this subparagraph
be less than zero dollars ($0).

(E) (1) For the 2015-16 fisca year and each fiscal year
thereafter, the amount of credit estimated by the Director of Finance
to beallowed to all qualified taxpayersfor that fiscal year pursuant
to subparagraph (A) or subparagraph (B) of paragraph (1) of
subdivision (c) of Section 23636.

(i) 1f theamount available per fiscal year pursuant to this section
and Section 17059.2 is less than the aggregate amount of credit
estimated by the Director of Finance to be allowed to quaified
taxpayers pursuant to subparagraph (A) or subparagraph (B) of
paragraph (1) of subdivision (c) of Section 23636, the aggregate
amount allowed pursuant to Section 23636 shall not be reduced
and, in addition to the reduction required by clause (i), the
aggregate amount of credit that may be allocated pursuant to this
section and Section 17059.2 for the next fiscal year shall be reduced
by the amount of that deficit.

(iii) Itistheintent of the Legidaturethat the reductions specified
in this subparagraph of the aggregate amount of credit that may
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be allocated pursuant to this section and Section 17059.2 shall
continue if the repeal dates of the credits allowed by this section
and Section 17059.2 are removed or extended.

(2) (A) In addition to the other amounts determined pursuant
to paragraph (1), the Director of Finance may increase the
aggregate amount of credit that may be allocated pursuant to this
section and Section 17059.2 by up to twenty-five million dollars
($25,000,000) per fiscal year through the 2022—23 fiscal year. The
amount of any increase made pursuant to this paragraph, when
combined with any increase made pursuant to paragraph (2) of
subdivision{g} (h) of Section 17059.2, shall not exceed twenty-five
million dollars ($25,000,000) per fiscal year through the 202223
fiscal year.

(B) Itistheintent of the Legidlaturethat the Director of Finance
increase the aggregate amount under subparagraph (A) in order to
mitigate the reduction of the amount available due to the credit
allowed to all qualified taxpayers pursuant to subparagraph (A) or
(B) of paragraph (1) of subdivision (c) of Section 23636.

(3) Eachfiscal year through the 2017-18 fiscal year, 25 percent
of the aggregate amount of the credit that may be allocated pursuant
to this section and Section 17059.2 shall be reserved for “small
business,” as defined in Section 17053.73 or 23626.

(4) Each fiscal year, no more than 20 percent of the aggregate
amount of the credit that may be allocated pursuant to this section
shall be allocated to any one taxpayer.

(hy

(i) GO-Biz may prescribe rules and regulations as necessary to
carry out the purposes of this section. Any rule or regulation
prescribed pursuant to this section may be by adoption of an
emergency regulation in accordance with Chapter 3.5 (commencing
with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code.

(4) (1) A written agreement between GO-Biz and a taxpayer
with respect to the credit authorized by this section shall not
restrict, broaden, or otherwise alter the ability of the taxpayer to
assign that credit or any portion thereof in accordance with Section
23663.
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(2) A written agreement between GO-Biz and a taxpayer with
respect to the credit authorized by this section must comply with
exi_sti ng law on the date the agreement is executed.

)

(K) (1) Upon the effective date of this section, the Department
of Finance shall estimate the total dollar amount of credits that
will be claimed under this section with respect to each fiscal year
from the 2013-14 fiscal year to the 2029-30 fiscal year, inclusive.

(2) TheFranchise Tax Board shall annually provideto the Joint
L egislative Budget Committee, by no later than March 1, areport
of the total dollar amount of the credits claimed under this section
with respect to the relevant fiscal year. The report shall compare
the total dollar amount of credits claimed under this section with
respect to that fiscal year with the department’s estimate with
respect to that samefiscal year. If thetotal dollar amount of credits
claimed for the fiscal year isless than the estimate for that fiscal
year, thereport shall identify options for increasing annual claims
of the credit so as to meet estimated amounts.

€K}

() (1) Notwithstanding Section 19542, on or before October
1, 2019, GO-Biz shall provide to the Legidative Analyst’s Office
a report on the credits allocated pursuant to this section for the
2018-19 fiscal year. This report shall include the following:

(A) A detailed description of the methodology used to evaluate
applications and allocate credits as described by Section 8030 of
Title 10 of the California Code of Regulations, or any successor
regulation.

(B) For eachtaxpayer that appliesfor acredit, alist that includes
the applicant’'s name, “aggregate employee compensation,”
“aggregate investment,” and “cost-benefit ratio” as those terms
are defined for purposes of, or used in, Section 8030 of Title 10
of the California Code of Regulations.

(C) For eachwritten agreement recommended to the committee
pursuant to this section, a detailed justification for GO-Biz's
decision to enter into a written agreement with the taxpayer.

(2) (A) On or before April 1, 2020, the Legislative Analyst’s
Office shall provide to the Assembly Committee on Revenue and
Taxation, the Senate Committee on Governance and Finance, the
budget committees of both houses, and the public with a report
evaluating the report required by paragraph (1).
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(B) GO-Biz, the Franchise Tax Board, and al other relevant
state agencies shall provide additional information, as specified
by the Legidative Analyst’s Office, as needed to research the
reports required by this subdivision.

(C) Any information received by the Legidative Analyst's
Office pursuant to this subdivision, that has not otherwise been
made public, shall be considered confidential taxpayer information
subject to Section 19542.

(D) The Legidative Analyst’s Office may publish statistics in
conjunction with the reports required by this subdivision that are
derived from information provided to the Legidative Anayst’s
Office pursuant to this section, if the published statistics are
aggregated to prevent the identification of particular taxpayers
under this part.

t
(m) Thissection isrepealed on December 1, 2030.

ONOUTAWR ++++++++++++++++
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AMENDED IN ASSEMBLY AUGUST 25, 2020
AMENDED IN ASSEMBLY AUGUST 24, 2020
AMENDED IN ASSEMBLY JULY 27, 2020
AMENDED IN ASSEMBLY JUNE 17, 2020
AMENDED IN ASSEMBLY FEBRUARY 13, 2020
AMENDED IN ASSEMBLY JANUARY 6, 2020

RN2016031

SENATE BILL No. 275

Introduced by Senators Pan and Leyva
(Coauthor: Assembly Member Gonzalez)

February 13, 2019

An act-to-add-Seetion-12098-12-to-the-Goevernment-Cede; to add | Amendment 1
Section 131021 to the Health and Safety Code, and to add Section

6403.1te;-and-to-add-and+epeal-Section-6403-2-6f; to the Labor Code, ‘ Amendment 2

relating to personal protective-equiprent-and-making-an-appropriation Amendment 3
therefer. equipment.

LEGISLATIVE COUNSEL’S DIGEST

SB 275, as amended, Pan. Health Care and Essential—Werkers
ProtectionAct: Workers: personal protective equipment.

Existing law establishes the State Department of Public Health to
implement various programs throughout the state relating to public
health, including licensing and regulating health facilities and control
of infectious diseases.

ThisbiHthe Health-Care-and-Essential-Werkers-Protection-A€t; bill
would require the State Department of Public Health+e and the Office |
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of Emergency Services, in coordination with other state agencies, to,
upon appropriation and as necessary, establish a personal protectlve
eqw pment (PPE) . . ; W

ether-health-emergeney- SIOCka Ie The bill woul d requr rethe department
to establish guidelines for the—preeurement—of—the—PPE—stockpite;

procurement, management, and distribution of PPE, taking into account,
among other things, the amount of each type of PPE that would be
required for all health care workers and essential workers in the state

duri nqﬂae a 90 day pandemrc or other healtnemergeney—whrehweutd

emergency.

Existing law requires every employer to furnish and use safety devices
and safeguards, and to adopt and use practices that are reasonably
adequate to render the employment and place of employment safe and
healthful.

The bill-aeuld would, commencing January 1, 2023, or one year
after the adoption of specified regulations, whichever is later, require
health care employers, including clinics, health facilities, and home
health agencies, to maintain an inventory of new, unexpired PPE for
usein the event of adeclared state of emergency and would require the
inventory to beat least sufficient for38-er 45 days of surge consumption,

as-efined;-aceoreing to-speeified deadtines: determined by regulation,

deFmed—The bi II Would assessacml penalty on ahealth careempteyee
fnelﬂdmg—asafety—net—prewden employer who violates that requr rement,

' - The b|II Would authorlze the
Department of Industrial Relations to exempt a health care employer
from the above-required civil penalties if the department determines
that supply chain limitations make meeting the mandated level of
supplies for a specific type of PPE infeasible and the health care
empI oyer has made a reasonable attempt to obtarn—PPE—as—speer#reelr
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PPE, or |f the health care empl oyer has made a ShOWI ng that they are
not in possession of the mandated level of supplies due to reasons
beyond their control, as specified.

Thebill would require the Department of Industrial Relations to adopt
regulations, in consultation with the State Department of Public Health,
setting forth requirements for determining 45-day surge capacity levels,

as speC|f|ed for a health care employer s PPE—rHvther—aHd—wequd

mventory
The hill Would also establlsh the Personal Protectlve Equment

Commi ttee consisting of repreeentatlvesfrom skil Ied nursing faciliti es
physicians, and labor organizationsthat represent health care workers,
among other groups, to make recommendations for the devel opment of
guidelines for the procurement, management, and distribution of PPE,
as specmed
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Vote: majority. Appropriation: ¥esno. Fiscal committee: yes.
State-mandated local program: yes-no.

The people of the Sate of California do enact as follows:

Page 4 Amendment 4

OCO~NOUIA,WNE
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SEC3:

SECTION 1. Section 131021 isadded to the Health and Safety
Code, to read:

131021. (@) The Legidature finds that having access to a
statewide stockpile of personal protective equipment in the event
of apandemic or other health emergency isvital to the health and
safety of itshealth care and essential workers, aswell asthe general
population, which both relies on this workforce and is susceptible
to disease transmission should members of this workforce
needlessly be infected with transmissible disease.-Meoreover-the

)
N N
Ci C) CTooT Y

(b) Thefollowing definitionsapply for purposes of this section:
(1) “Department” meansthe State Department of Public Health.
(2) “ Office” means the Office of Emergency Services.

(3) “Essential workers” means primary and secondary school
workers, workers at detention facilities, as defined in Section 9500
of the Penal Code, in-home support providers, childcare providers,
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26
27

+
28
29

—+
30
31
32
33

government workers whose work with the public continues
throughout the crisis, and workers in other positions that the
department-n-ts-solte-discretion; Sate Public Health Officer or
the Director of the Office of Emergency Services deems vital to
public health and safety, aswell as economic and national security.

3

(4) “Health careworker” meansany worker who providesdirect
patient care and services directly supporting patient care, including,
but not limited, to physicians, pharmacists, clinicians, nurses, aides,
technicians, janitorial and housekeeping staff, food services
workers, and nonmanagerial administrative staff.

(5) “Personal protective equipment” or “PPE” means protective
equipment for eyes, face, head, and extremities, protective clothing,
respiratory devices, and protective shields and barriers, including,
but not limited to, N95 and other filtering facepiece respirators,
elastomeric air-purifying respirators with appropriate particul ate
filtersor cartridges, powered air purifying respirators, disinfecting
and sterilizing devices and supplies, medical gowns and apparel,
face masks, surgical masks, face shields, gloves, shoe coverings,
and the equipment identified by or otherwise necessary to comply
with Section 5199 of Title 8 of the California Code of Regulations.

5)

(6) “Provider” meansalicensed clinic, as described in Chapter
1 (commencing with Section 1200), an outpatient setting, as
described in Chapter 1.3 (commencing with Section 1248) of, a
health facility as described in Chapter 2 (commencing with Section
1250) of, or acounty medical facility, as described in Chapter 2.5
(commencing with Section 1440) of, Division 2, a home health
agency, a physician’s office, a professional medical corporation,
amedical partnership, amedical foundation, arural health clinic,
as defined in Section 1395x(aa)(2) of Title 42 of the United States
Code, or afederally qualified health center, as defined in Section
1395x(aa)(4) of Title 42 of the United States Code, and any other
entity that provides medical servicesin California.

(7) “Stockpile” means the personal protective equipment
stockpile created pursuant to subdivision{b})- ().

(c) Within one year of the effective date of this section, the
department and office, in coordination with other state agencies,
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necessary.
(d) The department shal Ieeﬂerﬁlerethereeemmeﬁdatreﬁeef—the

preeuremeﬂt—ef—PPE—feHhe—steekae also establrsh gurdelrnes

for procurement, management, and distribution of PPE from the
department. The department and office shall consider the
recommendations of the Personal Protective Equipment Advisory
Committee created pursuant to subdivision (f) in devel oping these
guidelines. At a minimum, the guidelines shall take into account
all of the following:

(1) The various types of PPE that may be required during a
pandemic or other health emergency.

(2) The shelf life of each type of PPE-te-be-obtained-forthe
steckptte that may be obtained from the department and how to
annuaty restock a portion of each type of PPE to ensure the
steckpHe-eonsists procurements consist of unexpired PPE.

(3) Theamount of each type of PPE that would be required for
all health care workers and essential workers in the state during

a-45-day 90-day pandemic or other health-emergeney,which-shat
bethe—ameuﬁt—ef—PPE—mamtamed—m—thesteekae emergency.

(4) Lessons learned from previous pandemics and state
emergencies, including but not limited to, supply procurement,
management, and distribution.

(5) Guidance on how to define essential workers based upon
different hazards.

(6) Geographical distribution of PPE storage.

(7) Guidance on how to establish policies and standards for
PPE surge capacity to ensure that workers have access to an
adequate supply of PPE during a pandemic or other health
emergency.

(8) Thepoliciesand funding that would be required for the state
to establish a PPE stockpile.

(9) How distribution from any procurement shall be prioritized
in the event that there is insufficient PPE to meet the needs of
providers or employers of essential workers, including
consideration of the following:
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(A) The provider or employer isin alocation with a high share
of low-income residents.

(B) The provider or employer is in a medically underserved
area, asdesignated by the United States Department of Health and
Human Services, Health Resources and Services Administration.

(C) The provider or employer disproportionately serves a
medically underserved population, as designated by the United
States Department of Health and Human Services, Health
Resources and Services Administration.

/)

(D) Theprovider or employer isin acounty with ahighinfection
rate or high hospitalization rate rel ated to the declared emergency.

basis:

(e) The development of the guidelines shall be informed by the
recommendations of the Personal Protective Equipment Advisory
Committee pursuant to subdivision (f). The guidelines shall not
establish policies or standards that are less protective or
prescriptive than any federal, state, or local law on PPE standards.

() The Personal Protective Equipment Advisory Committee is
hereby established. The advisory committee shall consist of the
following:

(1) One representative of an association representing multiple
types of hospitals and health systems.
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(2) One representative of an association representing skilled
nursing facilities.

(3) One representative of an association representing primary
careclinics.

(4) One representative of a statewide association representing
physicians.

(5) Two representatives of labor organizations that represent
health care workers.

(6) Two representatives of labor organizations that represent
essential workers, as defined by paragraph (3) of subdivision (b).

(7) One representative from the personal protective equipment
manufacturing industry.

(8) One consumer representative.

(9) One representative from an association representing
counties.

(10) One representative from the Sate Department of Public
Health.

(11) Onerepresentative fromthe Office of Emergency Services.

(12) One representative from the Emergency Medical Services
Authority.

(13) One representative from the State Department of Social
Services.

(9) The Director of the Office of Emergency Services or their
designee shall appoint the representatives from paragraphs (1)
through (9), inclusive.

(h) The Personal Protective Equipment Advisory Committee
shall make recommendations to the office and department
necessary to develop the guidelines required pursuant to
subdivision (d).

SECH4

SEC. 2. Section 6403.1 is added to the Labor Code, to read:

6403.1. (a) The Legidature hereby finds that having access
to a health care employer-level inventory of personal protective
eguipment in the event of a pandemic or other health emergency
isvital to the health and safety of its health care workforce, aswell
asthe general population, who both rely on the state’s health care
workforce for care and are susceptible to disease transmission
should members of the health care workforce needlessly beinfected
with transmissible disease.

(b) For purposes of this section:
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@ Department meansthe Department of Industrial Relations.
(2) (A) ‘Health care employer means—a—HeeHsed—eI+H+c—as

- a person or
organization that employs workersin the public or private sector
to provide direct patient care in a general acute care hospital
setting as defined in subdivision (a) of Section 1250 of the Health
and Safety Code, a health facility as defined in paragraphs (1)
and (2) of subdivision (c) of Section 1250 of the Health and Safety
Code, a medical practice that is operated or maintained as part
of anintegrated health systemor health facility, or adialysisclinic
licensed in accordance with paragraph (2) of subdivision (b) of
Section 1204 of the Health and Safety Code.

(B) “Health care employer” does not include an independent
medical practice that is owned and operated, or maintained as a
clinic or office, by one or more licensed physicians and used as
an office for the practice of their profession, within the scope of
their license, regardless of the name used publicly to identify the
place or establishment unless the medical practice is operated or
maintained exclusively as part of an integrated health system or
health facility or isan entity described in subdivision (I) of Section
1206 of the Health and Safety Code
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+  (3) “PPE” and “health care worker” have the same meanings
2 asdefined in subdivision (¢) of Section 131021 of the Health and
3 Sédfety Code.
4 (c) ©)—Except as provided in paragraphs (1) and (2) of
5 subdivision (h), ahealth care employer shall maintain aninventory
6 of unexpired PPE, as specified in this section, for usein the event
7 of astate of emergency declaration by the Governor, or a local
8 emergency for a pandemic or other health emergency. Personal
9 protective equipment in the inventory shall be new and not

10 previously worn or used. —Exeept—as—pFeweled—m—paFagFaph—éZ)—a

11 Ahealth care employer who violates the requirement to maintain

12 aninventory of unexpired personal protective equipment prescribed

13 by thissection shall be assessed acivil penalty of up to twenty-five

14 thousand dollars ($25,000) for each violation, as specified in

15 Section 6428.

16 A—safety

17

18

19

20

21

22
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(d) (1) Commencing January 1, 2023, or 365 days after
regul ations are adopted pursuant to subdivision{k}; (h), whichever
is later, health care employers shall have an inventory at least
sufficient for 45 days of surge consumption, as determined by
those regulations. The regulations shall not establish policies or
standardsthat are |less protective or prescriptive than any federal,
state, or local law on PPE standards.

(2) A health care employer shall provide an inventory of its
PPE to the Division of Occupational Safety and Health upon
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request. An employer who violates this requirement shall be
assessed a civil penalty of up to twenty-five thousand dollars
($25,000) for each violation. This subdivision does not apply to a
health care employer that provides services in a facility or other
setting controlled or owned by another health care employer that
isobligated to maintain a PPE inventory and report that inventory
pursuant to this subdivision for all itsowned or controlled facilities
and settings.

(e) (1) If ahealth care employer provides servicesin afacility
or other setting controlled or owned by another health care
employer who is obligated to maintain a PPE inventory, the health
care employer who controls or owns the facility or other setting
shall be required to maintain the required PPE for the health care
employer providing servicesin that facility or setting.

(2) A health care employer may apply for awaiver of some or
al of the PPE inventory requirements of subdivision-e) (d) by
writing to the department, which may approve the waiver if the
facility has 25 or fewer employees and the employer agrees to
close in-person operations during a public health emergency in
which increased use of PPE is recommended by the public health
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officer until sufficient PPE becomes availableto return toin-person
operations. This provision does not apply to health facilities as
described in subdivisions (a), (b), and (c) of Section 1250 of the
Headlth and Safety Code.

(3) If ahealth care employer’s inventory of atype of PPE dips
below the mandated level of suppliesasaresult of the health care
employer’s distribution of that type of PPE to its health care
workers or another health care employer’s workers during a state
of emergency declared by the Governor or a declared local
emergency for a pandemic or other health emergency, the health
care employer shall not be subject to the civil penalty established
by subdivision (c) for 30 days, provided the health care employer
replenishes its inventory to the mandated level within 30 days if
the department has determined there is not a supply—|+mrtatren

requ+ree|+eve|— I|m|tat| on.
0}

() The department may exempt a health care employer from a
civil penalty prescribed by subdivision (c) if the department
determines that supply chain limitations make meeting the
mandated level of supplies infeasible and a health care employer
has made a reasonabl e attempt, in the discretion of the department

eham—HmrtaHeae PPE or |f the health care employer makes a
showing that meeting the mandated level of suppliesisnot possible
due to issues beyond their control, such as if the equipment was
ordered from a manufacturer or distributor but the order was not
fulfilled, or if the equipment was damaged or stolen.

(g) Consistent with existing law, a designated hedlth care
employer shall supply appropriate PPE to its health care workers,
ensure that its health care workers use the PPE supplied to them,
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26 and provide appropriate PPE to its health care workers upon their
27 request. This paragraph is declaratory of existing law.
29 aeh-clay-that-a-hed e em arfste-com
30
31
32
33
34
35
36
38
+  (h) &)-Thedepartment, by regulation and in consultation with
39 the State Department of Public Health, shall set forth requirements
40 for determining 45-day surge capacity levels for health care
employer inventory as required by paragraph (1) of subdivision

{e); (d), including, but not limited to, the types and amount of PPE
to be maintained by the health care employer based on the type
and size of each health care employer, as well as the composition
of health care workers in its workforce. The regulations shall
require each health care employer to maintain sufficient PPE for
all health care workers. The regulations shall consider the
recommendations of the Personal Protective Equipment Advisory
Committee established pursuant to Section 6403.2.Fer-employers

d aa s \
| | | Y U U | vV v,
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SEC6:

SEc: 3 The provisions of this act are severable. If any
provision of thisact or itsapplicationisheld invalid, that invalidity
shall not affect other provisions or applications that can be given

effect without the invalid provision or application.
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PROPOSED AMENDMENTSTO SENATE BILL NO. 776
AMENDED IN ASSEMBLY AUGUST 25, 2020
AMENDED IN ASSEMBLY AUGUST 24, 2020
AMENDED IN ASSEMBLY AUGUST 10, 2020

AMENDED IN ASSEMBLY JULY 27, 2020
AMENDED IN SENATE JANUARY 6, 2020

SENATE BILL No. 776

Introduced by Senator Skinner

February 22, 2019

An act to amend Section 1045 of the Evidence Code, and to amend
Sections 832.5, 832.7, and 832.12 of, and to add Section 832.13 to, the
Penal Code, relating to peace officers.

LEGISLATIVE COUNSEL’S DIGEST

SB 776, as amended, Skinner. Peace officers: release of records.

(1) Existing law makes peace officer and custodial officer personnel
records and specified records maintained by any state or local agency,
or information obtained from these records, confidential and prohibits
these records from being disclosed in any criminal or civil proceeding
except by discovery. Existing law sets forth exceptions to this policy,
including, among others, recordsrelating to specified incidentsinvolving
the discharge of afirearm, sexual assault, perjury, or misconduct by a
peace officer or custodial officer. Existing law makes arecord related
to an incident involving the use of force against a person resulting in
death or great bodily injury subject to disclosure. Existing law requires
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a state or local agency to make these excepted records available for
inspection pursuant to the California Public Records Act.

Thisbillaweutd would, commencing July 1, 2021, make every incident |
involving use of force to make a member of the public comply with an
officer, force that is unreasonable, or excessive force subject to
disclosure. The bill-weutd would, commencing July 1, 2021, require |
records relating to sustained findings of unlawful arrests and unlawful
searchesto be subject to disclosure. The bill-aeutd would, commencing
July 1, 2021, also require the disclosure of recordsrelating to an incident
in which a sustained finding was made by any law enforcement agency
or oversight agency that a peace officer or custodial officer engaged in
conduct involving prejudice or discrimination on the basis of specified
protected classes. The bill would require the retention of all complaints
currently in the possession of a department or agency for a period of at
least 30 years if they are related to a sustained finding of specified
conduct. The bill would require that records relating to an incident in
which an officer resigned before an investigation is completed to also
be subject to release. The bill would require records subject to disclosure
to be provided at the earliest possible time and no later than 45 days
from the date of arequest for their disclosure, except as specified. The
bill would impose a civil fine not to exceed $1,000 per day for each
day beyond 30 days that records subject to disclosure are not disclosed.
The bill would entitle a member of the public who successfully files
suit for the release of records to twice the party’s reasonabl e costs and
attorney’ sfees. By imposing additional dutieson local law enforcement
agencies, this bill would impose a state-mandated local program.

(2) Existing law authorizesan agency to delay therelease of arecord
involving the discharge of afirearm or the use of force during an active
criminal investigation, as provided.

Thisbill would expand the authorization to delay the release of records
during an investigation to include records of incidentsinvolving sexual
assault and dishonesty by officers, and the records of incidentsinvolving
prejudice or discrimination, wrongful arrests, and wrongful searches
that are required to be made public by this bill.

(3) Existing law requires a court, in determining the relevance of
evidence, to excludefrom trial any information consisting of complaints
concerning peace officer conduct that is more than 5 years older than
the subject of the litigation.

This bill would delete that provision.
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(4) Existing law requires an agency or department employing peace
officers to make arecord of any investigations of misconduct. Existing
law requires a peace officer seeking employment with a department or
agency to give written permission to the hiring agency or department
to view that file.

This bill would require each department or agency to request and
review that file prior to hiring a peace officer. The bill would a so require
every person employed as a peace officer to immediately report all uses
of force by the officer to the officer's department or agency. By
imposing additional duties on local law enforcement, this bill would
impose a state-mandated local program.

(5) Thisbill would incorporate additional changes to Section 1045
of the Evidence Code proposed by SB 1220 to be operative only if this
bill and SB 1220 are enacted and this bill is enacted |ast.

This bill would incorporate additional changes to Section 832.7 of
the Penal Code proposed by SB 731 to be operative only if thishill and
SB 731 are enacted and this bill is enacted last.

(6) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant to the statutory
provisions noted above.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the Sate of California do enact as follows:

1 SECTION 1. Section 1045 of the Evidence Code is amended
2 toread:

3 1045. (@) This article does not affect the right of access to
4 recordsof complaints, or investigations of complaints, or discipline
5 imposed as a result of those investigations, concerning an event
6 or transaction in which the peace officer or custodial officer, as
7 defined in Section 831.5 of the Penal Code, participated, or which
8 the officer perceived, and pertaining to the manner in which the
9 officer performed the officer’s duties, provided that information
0 isrelevant to the subject matter involved in the pending litigation.
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(b) In determining relevance, the court shall examine the
information in chambersin conformity with Section 915, and shall
exclude from disclosure of both of the following:

(1) In any crimina proceeding the conclusions of any officer
investigating a complaint filed pursuant to Section 832.5 of the
Penal Code.

(2) Facts sought to be disclosed that are so remote as to make
disclosure of little or no practical benefit.

(c) In determining relevance where the issue in litigation
concerns the policies or pattern of conduct of the employing
agency, the court shall consider whether the information sought
may be obtained from other records maintained by the employing
agency in the regular course of agency business which would not
necessitate the disclosure of individual personnel records.

(d) Upon moation seasonably made by the governmental agency
which has custody or control of the records to be examined or by
the officer whose records are sought, and upon good cause showing
the necessity thereof, the court may make any order which justice
requires to protect the officer or agency from unnecessary
annoyance, embarrassment or oppression.

(e) The court shall, in any case or proceeding permitting the
disclosure or discovery of any peace or custodial officer records
requested pursuant to Section 1043, order that the records disclosed
or discovered may not be used for any purpose other than a court
proceeding pursuant to applicable law.

SEC. 1.5. Section 1045 of the Evidence Code is amended to
read:

1045. (@) This article does not affect the right of access to
records of complaints, or investigations of complaints, or discipline
imposed as a result of those investigations, concerning an event
or transaction in which the peace officer or custodial officer, as
defined in Section 831.5 of the Penal Code, participated, or which
the officer perceived, and pertaining to the manner in which the
officer performed their duties, provided that information isrelevant
to the subject matter involved in the pending litigation.

(b) In determining relevance, the court shall examine the
information in chambersin conformity with Section 915, and shall
exclude from disclosure of both of the following:
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(1) Inany criminal proceeding, the conclusions of any officer
investigating a complaint filed pursuant to Section 832.5 of the
Penal Code.

(2) Facts sought to be disclosed that are so remote as to make
disclosure of little or no practical benefit.

(c) In determining relevance where the issue in litigation
concerns the policies or pattern of conduct of the employing
agency, the court shall consider whether the information sought
may be obtained from other records maintained by the employing
agency in the regular course of agency business that would not
necessitate the disclosure of individual personnel records.

(d) Upon motion seasonably made by the governmental agency
which has custody or control of the records to be examined or by
the officer whose records are sought, and upon good cause showing
the necessity thereof, the court may make any order which justice
requires to protect the officer or agency from unnecessary
annoyance, embarrassment or oppression.

(e) The court shall, in any case or proceeding permitting the
disclosure or discovery of any peace or custodial officer records
requested pursuant to Section 1043, order that the records disclosed
or discovered may not be used for any purpose other than a court
proceeding pursuant to applicable law. However, if the records
arereleased to a prosecuting agency, the prosecuting agency may,
with leave of a superior court judge, release the records in a
subsequent criminal case when the officer to whom the records
pertain will be testifying in order to comply with the requirements
of Brady v. Maryland (1963) 373 U.S. 83.

SEC. 2. Section 832.5 of the Penal Code is amended to read:

832.5. (a) (1) Each department or agency in this state that
employs peace officers shall establish a procedure to investigate
complaints by members of the public against the personnel of these
departments or agencies, and shall make a written description of
the procedure available to the public.

(2) Each department or agency that employs custodial officers,
as defined in Section 831.5, may establish a procedure to
investigate complaints by members of the public against those
custodial officers employed by these departments or agencies,
provided however, that any procedure so established shall comply
with the provisions of this section and with the provisions of
Section 832.7.
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(b) Complaints and any reports or findings relating to these
complaints shall be retained for aperiod of at least 5 years, unless
a sustained finding of conduct specified in subdivision (b) of
Section 832.7 is made, in which case any complaints and any
reports or findings related to these complaints shall be retained
and for a period of at least 30 years, including al complaints and
any reports currently in the possession of the department or agency.
All complaints retained pursuant to this subdivision may be
maintained either in the peace or custodial officer's general
personnel file or in a separate file designated by the department
or agency as provided by department or agency policy, in
accordance with all applicable requirements of law. However,
prior to any official determination regarding promotion, transfer,
or disciplinary action by an officer’s employing department or
agency, the complaints described by subdivision (c) shall be
removed from the officer’'s genera personnel file and placed in
separate file designated by the department or agency, in accordance
with all applicable requirements of law.

(c) Complaints by members of the public that are determined
by the peace or custodia officer's employing agency to be
frivolous, as defined in Section 128.5 of the Code of Civil
Procedure, or unfounded or exonerated, or any portion of a
complaint that is determined to be frivolous, unfounded, or
exonerated, shall not be maintained in that officer's general
personnel file. However, these complaints shall be retained in
other, separate files that shall be deemed personnel records for
purposes of the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1 of the
Government Code) and Section 1043 of the Evidence Code.

(1) Management of the peace or custodia officer’s employing
agency shall have access to the files described in this subdivision.

(2) Management of the peace or custodial officer’s employing
agency shall not use the complaints contained in these separate
files for punitive or promotional purposes except as permitted by
subdivision (f) of Section 3304 of the Government Code.

(3) Management of the peace or custodia officer’s employing
agency may identify any officer who is subject to the complaints
maintained in these files which require counseling or additional
training. However, if a complaint is removed from the officer’'s
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personnel file, any referencein the personnel file to the complaint
or to a separate file shall be deleted.

(d) Asusedin this section, the following definitions apply:

(1) “Genera personne file” means the file maintained by the
agency containing the primary records specific to each peace or
custodial officer’semployment, including evaluations, assignments,
status changes, and imposed discipline.

(2) “Unfounded” meansthat theinvestigation clearly established
that the allegation is not true.

(3) “Exonerated” meansthat theinvestigation clearly established
that the actions of the peace or custodial officer that formed the
basis for the complaint are not violations of law or department
policy.

SEC. 3. Section 832.7 of the Penal Code is amended to read:

832.7. (d) Exceptasprovidedin subdivision (b), the personnel
records of peace officers and custodial officers and records
maintained by a state or local agency pursuant to Section 832.5,
or information obtained from these records, are confidential and
shall not be disclosed in any criminal or civil proceeding except
by discovery pursuant to Sections 1043 and 1046 of the Evidence
Code. This section does not apply to investigations or proceedings
concerning the conduct of peace officers or custodial officers, or
an agency or department that employs those officers, conducted
by a grand jury, a district attorney’s office, or the Attorney
General’s office.

(b) (1) Notwithstanding subdivision (a), subdivision (f) of
Section 6254 of the Government Code, or any other law, the
following peace officer or custodial officer personnel records and
records maintained by a state or local agency shall not be
confidential and shall be made available for public inspection
pursuant to the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1 of the
Government Code):

(A) A record relating to the report, investigation, or findings of
any of the following:

(i) Anincident involving the discharge of afirearm at a person
by a peace officer or custodial officer.

. A L . Lo
V7V | [ U
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(if) An incident involving the use of force against a person by
a peace officer or custodial officer that resulted in death or in
great bodily injury.

(iif) Commencing July 1, 2021, an incident involving the use of
force to make a member of the public comply with an officer, force
that is unreasonable, or excessive force against a person by a
peace officer or custodial officer.

(B) (i) Any record relating to an incident in which a sustained
finding was made by any law enforcement agency or oversight
agency that a peace officer or custodial officer engaged in sexual
assault involving a member of the public.

(if) As used in this subparagraph, “sexua assault” means the
commission or attempted initiation of a sexual act with amember
of the public by means of force, threat, coercion, extortion, offer
of leniency or other official favor, or under the color of authority.
For purposes of this definition, the propositioning for or
commission of any sexual act while on duty is considered a sexual
assault.

(iii) Asusedinthissubparagraph, “member of the public” means
any person not employed by the officer’s employing agency and
includes any participant in acadet, explorer, or other youth program
affiliated with the agency.

(C) Any record relating to an incident in which a sustained
finding was made by any law enforcement agency or oversight
agency involving dishonesty by a peace officer or custodial officer
directly relating to the reporting, investigation, or prosecution of
acrime, or directly relating to the reporting of, or investigation of
misconduct by, another peace officer or custodial officer, including,
but not limited to, any false statements, filing false reports,
destruction, falsifying, or concealing of evidence, or-sustairied
findings-of perjury.

(D) Any-Commencing July 1, 2021, any record relating to an
incident in which a sustained finding was made by any law
enforcement agency or oversight agency that a peace officer or
custodial officer engaged in conduct including, but not limited to,
verbal statements, writings, online posts, recordings, and gestures,
involving prejudice or discrimination against aperson onthe basis
of race, religious creed, color, national origin, ancestry, physical
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disability, mental disability, medical condition, genetic information,
marital status, sex, gender, gender identity, gender expression,
age, sexual orientation, or military and veteran status.

(E) Any- Commencing July 1, 2021, any record relating to an
incident in which a sustained finding was made by any law
enforcement agency or oversight agency that the peace officer
made an unlawful arrest or conducted an unlawful search.

(2) Records that shall be released pursuant to this subdivision
include al investigative reports; photographic, audio, and video
evidence; transcripts or recordings of interviews; autopsy reports,
all materials compiled and presented for review to the district
attorney or to any person or body charged with determining
whether to file criminal charges against an officer in connection
with an incident, whether the officer’s action was consistent with
law and agency policy for purposes of discipline or administrative
action, or what discipline to impose or corrective action to take;
documents setting forth findings or recommended findings; and
copies of disciplinary records relating to the incident, including
any letters of intent to impose discipline, any documentsreflecting
maodifications of discipline dueto the Skelly or grievance process,
and letters indicating final imposition of discipline or other
documentation reflecting implementation of corrective action.
Records that shall be released pursuant to this subdivision aso
include records relating to an incident specified in paragraph (1)
in which the peace officer or custodial officer resigned before the
law enforcement agency or oversight agency concluded its
investigation into the alleged incident.

(3 A record from a separate and prior investigation or
assessment of a separate incident shall not be released unlessit is
independently subject to disclosure pursuant to this subdivision.

(4) If an investigation or incident involves multiple officers,
information about allegations of misconduct by, or the analysis or
disposition of an investigation of, an officer shall not be released
pursuant to subparagraph (B), (C), (D), or (E) of paragraph (1),
unless it relates to a finding regarding that officer that is itself
subject to disclosure pursuant to this section. However, factua
information about that action of an officer during an incident, or
the statements of an officer about an incident, shall be released if
they arerelevant to afinding against another officer that is subject
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to release pursuant to subparagraph (B), (C), (D), or (E) of
paragraph (1).

(5) An agency shall redact a record disclosed pursuant to this
section only for any of the following purposes.

(A) To remove persona data or information, such as a home
address, telephone number, or identities of family members, other
than the names and work-related information of peace and custodial
officers.

(B) To preserve the anonymity of complainants, victims, and
witnesses.

(C) To protect confidential medical, financial, or other
information of which disclosureis specifically prohibited by federa
law or would cause an unwarranted invasion of personal privacy
that clearly outweighs the strong public interest in records about
possible misconduct and use of force by peace officers and
custodial officers.

(D) Where there is a specific, articulable, and particul arized
reason to believe that disclosure of the record would pose a
significant danger to the physical safety of the peace officer,
custodial officer, or another person.

(6) Notwithstanding paragraph (5), an agency may redact a
record disclosed pursuant to this section, including persona
identifying information, where, on the facts of the particular case,
the public interest served by not disclosing theinformation clearly
outweighs the public interest served by disclosure of the
information.

(7) An agency may withhold arecord of an incident described
in paragraph (1) that is the subject of an active criminal or
administrative investigation, in accordance with any of the
following:

(A) (i) Duringan active criminal investigation, disclosure may
be delayed for up to 60 days from the date the misconduct or use
of force occurred or until the district attorney determines whether
to file criminal charges related to the misconduct or use of force,
whichever occurs sooner. If an agency delays disclosure pursuant
to this clause, the agency shall provide, in writing, the specific
basis for the agency’s determination that the interest in delaying
disclosure clearly outweighsthe public interest in disclosure. This
writing shall include the estimated date for disclosure of the
withheld information.
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(if) After 60 days from the misconduct or use of force, the
agency may continue to delay the disclosure of records or
information if the disclosure could reasonably be expected to
interfere with acriminal enforcement proceeding against an officer
who engaged in misconduct or used the force. If an agency delays
disclosure pursuant to this clause, the agency shall, at 180-day
intervals as necessary, provide, in writing, the specific basis for
the agency’s determination that disclosure could reasonably be
expected to interferewith acriminal enforcement proceeding. The
writing shall include the estimated date for the disclosure of the
withheld information. Information withheld by the agency shall
be disclosed when the specific basis for withholding is resolved,
when the investigation or proceeding is no longer active, or by no
later than 18 months after the date of theincident, whichever occurs
soone.

(iii) After 60 days from the misconduct or use of force, the
agency may continue to delay the disclosure of records or
information if the disclosure could reasonably be expected to
interferewith acriminal enforcement proceeding against someone
other than the officer who engaged in the misconduct or used the
force. If an agency delays disclosure under this clause, the agency
shall, at 180-day intervals, provide, in writing, the specific basis
why disclosure could reasonably be expected to interfere with a
criminal enforcement proceeding, and shall provide an estimated
date for the disclosure of the withheld information. Information
withheld by the agency shall be disclosed when the specific basis
for withholding is resolved, when the investigation or proceeding
isno longer active, or by no later than 18 months after the date of
the incident, whichever occurs sooner, unless extraordinary
circumstances warrant continued delay due to the ongoing criminal
investigation or proceeding. In that case, the agency must show
by clear and convincing evidence that the interest in preventing
prejudice to the active and ongoing criminal investigation or
proceeding outweighs the public interest in prompt disclosure of
records about misconduct or use of force by peace officers and
custodial officers. Theagency shall release al information subject
to disclosure that does not cause substantial prejudice, including
any documents that have otherwise become available.

(iv) In an action to compel disclosure brought pursuant to
Section 6258 of the Government Code, an agency may justify
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delay by filing an application to seal the basis for withholding, in
accordance with Rule 2.550 of the California Rules of Court, or
any successor rule, if disclosure of the written basis itself would
impact a privilege or compromise a pending investigation.

(B) If criminal chargesarefiled related to the incident in which
misconduct occurred or force was used, the agency may delay the
disclosure of records or information until averdict on those charges
isreturned at trial or, if a plea of guilty or no contest is entered,
the time to withdraw the plea pursuant to Section 1018.

(C) During an administrative investigation into an incident
described in paragraph (1), the agency may delay the disclosure
of records or information until the investigating agency determines
whether the misconduct or use of force violated alaw or agency
policy, but no longer than 180 days after the date of the employing
agency’sdiscovery of the misconduct or use of force, or allegation
of misconduct or use of force, by a person authorized to initiate
an investigation.

(8) A record of acomplaint, or the investigations, findings, or
dispositions of that complaint, shall not be released pursuant to
this section if the complaint is frivolous, as defined in Section
128.5 of the Code of Civil Procedure, or if the complaint is
unfounded.

(9) The cost of copies of records subject to disclosure pursuant
to this subdivision that are made available upon the payment of
fees covering direct costs of duplication pursuant to subdivision
(b) of Section 6253 of the Government Code shall not include the
costs of editing or redacting the records.

(10) Except to the extent temporary withholding for a longer
period is permitted pursuant to paragraph (7), records subject to
disclosure under this subdivision shall be provided at the earliest
possible time and no later than 45 days from the date of a request
for their disclosure. For every day beyond 30 days after the date
which arecord isto be disclosed, as required by this subdivision,
an agency shall be subject to acivil fine not to exceed one thousand
dollars ($1,000) per day for each day that the records are not
disclosed.

(11) Notwithstanding subdivision (d) of Section 6259, amember
of the public who files a suit pursuant to Section 6258 of the
Government Codefor recordsrequired by this subdivision that are
found to have been improperly withheld or improperly redacted
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shall be entitled to twice the party’ s reasonabl e costs and attorney’s
fees. Costs and fees awarded pursuant to this paragraph shall be
paid by the public agency.

(c) Notwithstanding subdivisions (a) and (b), a department or
agency shall release to the complaining party a copy of the
complaining party’s own statements at the time the complaint is
filed.

(d) Notwithstanding subdivisions (a) and (b), a department or
agency that employs peace or custodial officers may disseminate
data regarding the number, type, or disposition of complaints
(sustained, not sustained, exonerated, or unfounded) made against
its officersif that information isin aform which does not identify
the individuals involved.

(e) Notwithstanding subdivisions (a) and (b), a department or
agency that employs peace or custodia officers may release factual
information concerning a disciplinary investigation if the officer
who isthe subject of the disciplinary investigation, or the officer’s
agent or representative, publicly makes a statement they know to
be false concerning the investigation or the imposition of
disciplinary action. Information may not be disclosed by the peace
or custodial officer's employer unless the false statement was
published by an established medium of communication, such as
television, radio, or anewspaper. Disclosure of factual information
by the employing agency pursuant to this subdivision is limited
to facts contained in the officer's personnel file concerning the
disciplinary investigation or imposition of disciplinary action that
specifically refute the false statements made public by the peace
or custodial officer or their agent or representative.

(f) (1) The department or agency shall provide written
notification to the complaining party of the disposition of the
complaint within 30 days of the disposition.

(2) The noatification described in this subdivision is not
conclusive or binding or admissible as evidence in any separate
or subsequent action or proceeding brought before an arbitrator,
court, or judge of this state or the United States.

(g) This section does not affect the discovery or disclosure of
information contained in a peace or custodia officer’s personnel
file pursuant to Section 1043 of the Evidence Code.

(h) This section does not supersede or affect the criminal
discovery process outlined in Chapter 10 (commencing with
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Section 1054) of Title 6 of Part 2, or the admissibility of personnel
records pursuant to subdivision (a), which codifies the court
decision in Pitchess v. Superior Court (1974) 11 Cal.3d 531.

(i) Nothing inthischapter isintended to limit the public’sright
of access as provided for in Long Beach Police Officers
Association v. City of Long Beach (2014) 59 Cal.4th 59.

SEC. 3.5. Section 832.7 of the Penal Codeisamended to read:

832.7. () Exceptasprovidedin subdivision (b), the personnel
records of peace officers and custodial officers and records
maintained by a state or local agency pursuant to Section 832.5,
or information obtained from these records, are confidential and
shall not be disclosed in any criminal or civil proceeding except
by discovery pursuant to Sections 1043 and 1046 of the Evidence
Code. This section does not apply to investigations or proceedings
concerning the conduct of peace officers or custodia officers, or
an agency or department that employs those officers, conducted
by agrand jury, adistrict attorney’s office, the Attorney General’s
office, or the Commission on Peace Officer Standards and Training.

(b) (1) Notwithstanding subdivision (@), subdivision (f) of
Section 6254 of the Government Code, or any other law, the
following peace officer or custodial officer personnel records and
records maintained by a state or local agency shall not be
confidential and shall be made available for public inspection
pursuant to the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1 of the
Government Code):

(A) A record relating to the report, investigation, or findings of
any of the following:

(1) Anincident involving the discharge of afirearm at a person
by a peace officer or custodial officer.

a A \
VA VAT | |

a peace officer or custodial officer that resulted in death or in
great bodily injury.

(iif) Commencing July 1, 2021, an incident involving the use of
force to make a member of the public comply with an officer, force
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that is unreasonable, or excessive force against a person by a
peace officer or custodial officer.

(B) (i) Any record relating to an incident in which a sustained
finding was made by any law enforcement agency or oversight
agency that a peace officer or custodial officer engaged in sexual
assault involving a member of the public.

(if) Asused in this subparagraph, “sexual assault” means the
commission or attempted initiation of a sexual act with amember
of the public by means of force, threat, coercion, extortion, offer
of leniency or other official favor, or under the color of authority.
For purposes of this definition, the propositioning for or
commission of any sexual act while on duty is considered a sexual
assault.

(i) Asusedinthissubparagraph, “member of the public” means
any person not employed by the officer’s employing agency and
includes any participant in acadet, explorer, or other youth program
affiliated with the agency.

(C) Any record relating to an incident in which a sustained
finding was made by any law enforcement agency or oversight
agency involving of dishonesty by a peace officer or custodial
officer directly relating to the reporting, investigation, or
prosecution of acrime, or directly relating to the reporting of, or
investigation of misconduct by, another peace officer or custodial
officer, including, but not limited to, any false statements, filing
false reports, destruction, falsifying, or concealing of evidence, or
sustainedHindingsof perjury.

(D) Any-Commencing July 1, 2021, any record relating to an
incident in which a sustained finding was made by any law
enforcement agency or oversight agency that a peace officer or
custodial officer engaged in conduct including, but not limited to,
verbal statements, writings, online posts, recordings, and gestures,
involving prejudice or discrimination against aperson onthe basis
of race, religious creed, color, nationa origin, ancestry, physical
disability, mental disability, medica condition, genetic information,
marital status, sex, gender, gender identity, gender expression,
age, sexual orientation, or military and veteran status.

(E) Ary-Commencing July 1, 2021, any record relating to an
incident in which a sustained finding was made by any law
enforcement agency or oversight agency that the peace officer
made an unlawful arrest or conducted an unlawful search.
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(2) Records that shall be released pursuant to this subdivision
include al investigative reports; photographic, audio, and video
evidence; transcripts or recordings of interviews; autopsy reports;
al materials compiled and presented for review to the district
attorney or to any person or body charged with determining
whether to file criminal charges against an officer in connection
with an incident, whether the officer’s action was consistent with
law and agency policy for purposes of discipline or administrative
action, or what discipline to impose or corrective action to take;
documents setting forth findings or recommended findings; and
copies of disciplinary records relating to the incident, including
any letters of intent to impose discipline, any documentsreflecting
maodifications of discipline dueto the Skelly or grievance process,
and letters indicating final imposition of discipline or other
documentation reflecting implementation of corrective action.
Records that shall be released pursuant to this subdivision aso
include records relating to an incident specified in paragraph (1)
in which the peace officer or custodial officer resigned before the
law enforcement agency or oversight agency concluded its
investigation into the alleged incident.

(3) A record from a separate and prior investigation or
assessment of a separate incident shall not be released unlessit is
independently subject to disclosure pursuant to this subdivision.

(4) If an investigation or incident involves multiple officers,
information about allegations of misconduct by, or the analysis or
disposition of an investigation of, an officer shall not be released
pursuant to subparagraph (B), (C), (D), or (E) of paragraph (1),
unless it relates to a finding regarding that officer that is itself
subject to disclosure pursuant to this section. However, factua
information about that action of an officer during an incident, or
the statements of an officer about an incident, shall be released if
they arerelevant to afinding against another officer that is subject
to release pursuant to subparagraph (B), (C), (D), or (E) of
paragraph (1).

(5) An agency shall redact a record disclosed pursuant to this
section only for any of the following purposes:

(A) To remove persona data or information, such as a home
address, telephone number, or identities of family members, other
than the names and work-rel ated information of peace and custodial
officers.
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(B) To preserve the anonymity of complainants, victims, and
witnesses.

(C) To protect confidential medical, financial, or other
information of which disclosureis specifically prohibited by federa
law or would cause an unwarranted invasion of personal privacy
that clearly outweighs the strong public interest in records about
possible misconduct and use of force by peace officers and
custodial officers.

(D) Where there is a specific, articulable, and particul arized
reason to believe that disclosure of the record would pose a
significant danger to the physical safety of the peace officer,
custodial officer, or another person.

(6) Notwithstanding paragraph (5), an agency may redact a
record disclosed pursuant to this section, including personal
identifying information, where, on the facts of the particular case,
the public interest served by not disclosing theinformation clearly
outweighs the public interest served by disclosure of the
information.

(7) An agency may withhold a record of an incident described
in paragraph (1) that is the subject of an active criminal or
administrative investigation, in accordance with any of the
following:

(A) (i) During an active criminal investigation, disclosure may
be delayed for up to 60 days from the date the misconduct or use
of force occurred or until the district attorney determines whether
to file criminal charges related to the misconduct or use of force,
whichever occurs sooner. If an agency delays disclosure pursuant
to this clause, the agency shall provide, in writing, the specific
basis for the agency’s determination that the interest in delaying
disclosure clearly outweighsthe public interest in disclosure. This
writing shall include the estimated date for disclosure of the
withheld information.

(if) After 60 days from the misconduct or use of force, the
agency may continue to delay the disclosure of records or
information if the disclosure could reasonably be expected to
interferewith acriminal enforcement proceeding against an officer
who engaged in misconduct or used theforce. If an agency delays
disclosure pursuant to this clause, the agency shall, at 180-day
intervals as necessary, provide, in writing, the specific basis for
the agency’s determination that disclosure could reasonably be
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expected to interferewith acriminal enforcement proceeding. The
writing shall include the estimated date for the disclosure of the
withheld information. Information withheld by the agency shall
be disclosed when the specific basis for withholding is resolved,
when the investigation or proceeding is no longer active, or by no
later than 18 months after the date of the incident, whichever occurs
Soone.

(iii) After 60 days from the misconduct or use of force, the
agency may continue to delay the disclosure of records or
information if the disclosure could reasonably be expected to
interfere with acriminal enforcement proceeding against someone
other than the officer who engaged in misconduct or used theforce.
If an agency delays disclosure under this clause, the agency shall,
at 180-day intervals, provide, in writing, the specific basis why
disclosure could reasonably be expected to interfere with acriminal
enforcement proceeding, and shall provide an estimated date for
the disclosure of the withheld information. Information withheld
by the agency shall be disclosed when the specific basis for
withholding is resolved, when the investigation or proceeding is
no longer active, or by no later than 18 months after the date of
the incident, whichever occurs sooner, unless extraordinary
circumstances warrant continued delay dueto the ongoing crimina
investigation or proceeding. In that case, the agency must show
by clear and convincing evidence that the interest in preventing
prejudice to the active and ongoing criminal investigation or
proceeding outweighs the public interest in prompt disclosure of
records about misconduct or use of force by peace officers and
custodial officers. The agency shall release all information subject
to disclosure that does not cause substantial prejudice, including
any documents that have otherwise become available.

(iv) In an action to compel disclosure brought pursuant to
Section 6258 of the Government Code, an agency may justify
delay by filing an application to seal the basis for withholding, in
accordance with Rule 2.550 of the California Rules of Court, or
any successor rule, if disclosure of the written basis itself would
impact a privilege or compromise a pending investigation.

(B) If crimina chargesarefiled related to the incident in which
misconduct occurred or force was used, the agency may delay the
disclosure of records or information until averdict on those charges
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isreturned at trial or, if a plea of guilty or no contest is entered,
the time to withdraw the plea pursuant to Section 1018.

(C) During an administrative investigation into an incident
described in paragraph (1), the agency may delay the disclosure
of records or information until theinvestigating agency determines
whether the misconduct or use of force violated alaw or agency
policy, but no longer than 180 days after the date of the employing
agency’sdiscovery of the misconduct or use of force, or allegation
of misconduct or use of force, by a person authorized to initiate
an investigation.

(8) A record of acomplaint, or the investigations, findings, or
dispositions of that complaint, shall not be released pursuant to
this section if the complaint is frivolous, as defined in Section
128.5 of the Code of Civil Procedure, or if the complaint is
unfounded.

(9) The cost of copies of records subject to disclosure pursuant
to this subdivision that are made available upon the payment of
fees covering direct costs of duplication pursuant to subdivision
(b) of Section 6253 of the Government Code shall not include the
costs of editing or redacting the records.

(10) Except to the extent temporary withholding for a longer
period is permitted pursuant to paragraph (7), records subject to
disclosure under this subdivision shall be provided at the earliest
possible time and no later than 45 days from the date of a request
for their disclosure. For every day beyond 30 days after the date
which arecord isto be disclosed, as required by this subdivision,
an agency shall be subject to acivil fine not to exceed one thousand
dollars ($1,000) per day for each day that the records are not
disclosed.

(11) Notwithstanding subdivision (d) of Section 6259, amember
of the public who files a suit pursuant to Section 6258 of the
Government Codefor recordsrequired by thissubdivision that are
found to have been improperly withheld or improperly redacted
shall be entitled to twice the party’s reasonabl e costs and attorney’s
fees. Costs and fees awarded pursuant to this paragraph shall be
paid by the public agency.

(c) Notwithstanding subdivisions (a) and (b), a department or
agency shall release to the complaining party a copy of the
complaining party’s own statements at the time the complaint is
filed.
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(d) Notwithstanding subdivisions (a) and (b), a department or
agency that employs peace or custodial officers may disseminate
data regarding the number, type, or disposition of complaints
(sustained, not sustained, exonerated, or unfounded) made against
its officersif that information isin aform which does not identify
the individuals involved.

(e) Notwithstanding subdivisions (a) and (b), a department or
agency that employs peace or custodia officers may release factual
information concerning a disciplinary investigation if the officer
who isthe subject of the disciplinary investigation, or the officer’s
agent or representative, publicly makes a statement they know to
be false concerning the investigation or the imposition of
disciplinary action. Information may not be disclosed by the peace
or custodial officer's employer unless the false statement was
published by an established medium of communication, such as
television, radio, or anewspaper. Disclosure of factual information
by the employing agency pursuant to this subdivision is limited
to facts contained in the officer's personnel file concerning the
disciplinary investigation or imposition of disciplinary action that
specifically refute the false statements made public by the peace
or custodial officer or their agent or representative.

(f) (1) The department or agency shall provide written
notification to the complaining party of the disposition of the
complaint within 30 days of the disposition.

(2) The natification described in this subdivision is not
conclusive or binding or admissible as evidence in any separate
or subsequent action or proceeding brought before an arbitrator,
court, or judge of this state or the United States.

(g) This section does not affect the discovery or disclosure of
information contained in a peace or custodial officer’s personnel
file pursuant to Section 1043 of the Evidence Code.

(h) This section does not supersede or affect the criminal
discovery process outlined in Chapter 10 (commencing with
Section 1054) of Title 6 of Part 2, or the admissibility of personnel
records pursuant to subdivision (a), which codifies the court
decision in Pitchess v. Superior Court (1974) 11 Cal.3d 531.

(i) Nothing in this chapter isintended to limit the public’s right
of access as provided for in Long Beach Police Officers
Association v. City of Long Beach (2014) 59 Cal .4th 59.

SEC. 4. Section 832.12 of the Penal Code is amended to read:
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832.12. (a) Each department or agency in this state that
employs peace officers shall make arecord of any investigations
of misconduct involving a peace officer in the officer's genera
personnel file or a separate file designated by the department or
agency. A peace officer seeking employment with a department
or agency in this state that employs peace officers shall give written
permission for the hiring department or agency to view the officer’s
general personnel file and any separate file designated by a
department or agency.

(b) Prior to employing any peace officer, each department or
agency in this state that employs peace officers shall request, and
the hiring department or agency shall review, any records made
available pursuant to subdivision (a).

SEC. 5. Section 832.13 is added to the Penal Code, to read:

832.13. Every person employed as a peace officer shall
immediately report al uses of force by the officer to the officer's
department or agency.

SEC. 6. (a) Section 1.5 of this bill incorporates amendments
to Section 1045 of the Evidence Code proposed by both this bill
and Senate Bill 1220. That section of this bill shall only become
operative if (1) both bills are enacted and become effective on or
before January 1, 2021, (2) each bill amends Section 1045 of the
Evidence Code, and (3) thisbill is enacted after Senate Bill 1220,
in which case Section 1 of this bill shall not become operative.

(b) Section 3.5 of this bill incorporates amendments to Section
832.7 of the Penal Code proposed by both thisbill and Senate Bill
731. That section of this bill shall only become operative if (1)
both bills are enacted and become effective on or before January
1, 2021, (2) each bill amends Section 832.7 of the Penal Code, and
(3) thishill isenacted after Senate Bill 731, in which case Section
3 of this bill shall not become operative.

SEC. 7. If the Commission on State Mandates determines that
this act contains costs mandated by the state, reimbursement to
local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division
4 of Title 2 of the Government Code.
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PROPOSED AMENDMENTSTO SENATE BILL NO. 803
AMENDED IN ASSEMBLY AUGUST 24, 2020
AMENDED IN ASSEMBLY JULY 27, 2020
AMENDED IN SENATE JUNE 18, 2020
AMENDED IN SENATE MARCH 26, 2020 E—
SENATE BILL No. 803 ———
= ¢
Introduced by Senator Beall
(Principal coauthor: Assembly Member Waldron)
(Coauthors: Senators Mitchell, Wiener, and Wilk)
(Coauthors: Assembly Members Aguiar-Curry, Arambula, Carrillo,
Fong, Gabridl, CristinaGarcia, Grayson, Ramos, Reyes, Robert Rivas,
Weber, and Wicks)
January 8, 2020
An act to add Article 1.4 (commencing with Section 14045.10) to
Chapter 7 of Part 3 of Dlvrsron 9 of the Welfare and Institutions Code,
Re-a o) . for- Medi-Cal. | Amendment 1

LEGISLATIVE COUNSEL’S DIGEST

SB 803, as amended, Beall. Mental health services: peer support
specialist certification.

Existing law establishes the Medi-Cal program, which isadministered
by the Sate Department of Health Care Services and under which
qualified low-income persons receive health care benefits. The Medi-Cal
programis, in part, governed and funded by federal Medicaid program
provisions. Existing law establishes a schedule of benefits under the
Medi-Cal program and provides for various services, including
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behavioral and mental health services that are rendered by Medi-Cal
enrolled providers.

This bill would require the department, by July 1, 2022, to establish
statewide requirements for counties to use in developing certification
programs for the certification of peer support specialists, who are
individual swho self-identify as having lived experience with the process
of recovery from mental illness, substance use disorder, or both. The
bill would authorize a county, or an agency that represents a county,
to develop a peer support specialist certification program and
certification fee schedule, both of which would be subject to department
approval. The bill would require the department to seek any federal
waiversit deems necessary to establish a demonstration or pilot project
for the provision of peer support services in a county that agrees to
participate in and fund the project, as specified.

95

afED AMENDMENTS  Page 98 of 126 RN 20 15749 05 08/24/20



PROPOSED AMENDMENTS RN 20 15749 05
08/24/20 04:56 PM
SUBSTANTIVE

Vote: majority. Appropriation: yesno. Fiscal committee: yes.
State-mandated local program: no.
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The people of the Sate of California do enact as follows:

SECTION 1. Thisact shall be known, and may be cited, asthe
Peer Support Specialist Certification Program Act of 2020.

SEC. 2. Article 1.4 (commencing with Section 14045.10) is
added to Chapter 7 of Part 3 of Division 9 of the Welfare and
Institutions Code, to read:

Article 1.4. Peer Support Specialist Certification Program

14045.10. The Legidature finds and declares al of the
foIIowin_g:

b)

(a) Peer providersin Californiaprovideindividualized support,
coaching, facilitation, and education to clients with mental health
care needs and substance use disorders in a variety of settings.
Yet, no statewide scope of practice, standardized curriculum,
training standards, supervision standards, or certification protocol
isavailable.

()

(b) The United States Department of Veterans Affairs and at
least 48 states utilize standardized curricula and certification
protocols for peer support services.

(e

(c) The federal Centers for Medicare and Medicaid Services
(CMYS) recognizesthat the experiences of peer support specialists,
as part of an evidence-based model of care, can be an important
component in a state’s delivery of effective mental health and
substance use disorder treatment. The CM S encourages states to
offer comprehensive programs.

(d) A substantial number of research studies demonstrate that
peer supports improve client functioning, increase client

satisfaction, reduce family burden, alleviate depression and other
symptoms, reduce homelessness, reduce hospitalizations and
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hospital days, increase client activation, and enhance client
self-advocacy.

€

(e) Certification can increase the diversity and effectiveness of
the behavioral health workforce through the use of peerswith lived
experience.

14045.11. Itistheintent of the Legidature that the peer support
specialist certification program, established under this article,
achieve dl of the following:

(@) Support the ongoing provision of services for-benefictaries
individuals experiencing mental health care needs, substance use
disorder needs, or both, by certified peer support specialists.

(b) Support coaching, linkage, and skill building of-benrefictaries
individual swith mental health needs, substance use disorder needs,
or both, and to families or significant support persons.

(c) Increase family support by building on the strengths of
families and helping them achieve abetter understanding of mental
illness in order to hel p-benefieiaries individuals achieve desired
outcomes.

o e pertof . services;inconjunetionwit

(d) Support collaboration with others providing care or support

to thebenefietary individual or family.

€

(e) Assist parents, families, and-benefietaries individuals in
devel oping coping mechanisms and problem-solving skillsin order
to hel p-benefietartes individual s achieve desired outcomes.

()

() Promote skill building for-benefietaries individuals in the
areas of socialization, recovery, self-sufficiency, self-advocacy,
development of natural supports, and maintenance of skillslearned
in other support services.

(g) Encourage employment under the peer support specialist
certification to reflect the culture, ethnicity, sexua orientation,
gender identity, mental health service experiences, and substance
use disorder experiences of thepespte-whomthey individuals the
peer support specialists serve.
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14045.12. For purposesof thisarticle, thefollowing definitions
apply:

(@) “Certification” means the activiti es-ef-the-ecertifying-bedy
related to the verification that an individual has met all of the
requ| rements under thisarticle and that theindividual may provide

support speC|aJ |st services pursuant to thisarticle.

(b) “Certified” means all federal and state requirements have
been satisfied by an individual who is seeking designation under
this article, including completion of curriculum and training
requirements, testing, and agreement to uphold and abide by the
code of ethics.

(c) “Codeof ethics’ meansthe standardsto which a peer support
specialist is required to adhere.

(d) “Core competencies’ means the foundational and essential
knowledge, skills, and abilities required for peer specialists.

(e) “Cultural competence” means a set of congruent behaviors,
attitudes, and policies that come together in a system or agency
that enables that system or agency to work effectively in
cross-cultural situations. A culturally competent system of care
acknowledges and incorporates, at al levels, the importance of
language and culture, intersecting identities, assessment of
cross-cultural relations, knowledge and acceptance of dynamics
of cultural differences, expansion of cultural knowledge, and
adaptation of services to meet culturally unique needs to provide
servicesin aculturally competent manner.

(f) “Department” means the State Department of Health Care
Services.

(9) “Peer support specialist” meansajpersen an individual who
is 18 years of age or-etder-aneiwhe-tsapersorwhe older, who has
self-identified as having lived experience with the process of
recovery from mental illness, substance use disorder, or both, either
as aconsumer of these services or asthe parent or family member
of the-eensumer: consumer, and who has been granted certification
under a county peer support specialist certification program.

(h) “Peer support specialist services’ means culturally competent
services that promote engagement, socialization, recovery,
self-sufficiency, self-advocacy, development of natural supports,
and identification of

Hrothersdppert-serviees: strengths Peer support specialist services
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include, but are not limited to, prevention services, support,

coaching, facilitation, or educationte-Medi-Cal-benefictaries that
isindividualizedte-thebenefietary and is conducted by a certified
peer support specialist.

(i) “Recovery” means a process of change through which an
individual improvestheir health and wellness, lives aself-directed
life, and strivesto reach their full potential. This process of change
recognizes cultural diversity and inclusion, and honorsthe different
routesto resilience and recovery based on the individual and their
cultural community.

14045.13. By July 1,262%; 2022, subject to Section 14045.19,
the department shall do all of the following:

() Establish statewide requirementsfor cour'1ti €s, dr an agency
representing counties, to usein devel oping certification programs
for the certification of peer support specialists.

(b) Definethe quallflcatlons range of responsibilities, practice
guidelines, and superV|SIon standards for peer support-speeiahists
by-utthzing specialists. The department may utilize best practice
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materials published by the federal Substance Abuse and Mental
Health Services Administration, the United States Department of
Veterans Affairs, and related notable expertsin the field asabasis
for-gevelopment. development of these definitions.

(eh)

(c) Determine curriculum and core competencies required for
certification of anindividual asapeer support specialist, including
curriculum that may be offered in areas of specialization, including,
but not limited to, transition-age youth, veterans, gender identity,
sexual orientation, and any other areas of specialization identified
by the department. Core-competencies-based curriculum shall
include, at a minimum, training related to all of the following
elements:

(1) The concepts of hope, recovery, and wellness.

(2) Therole of advocacy.

(3) Therole of consumers and family members.

(4) Psychiatric rehabilitation skills and service delivery, and
addiction recovery principles, including defined practices.

(5) Cultural competence training.

(6) Trauma-informed care.

(7) Group facilitation skills.

(8) Self-awareness and self-care.

(9) Cooccurring disorders of mental health and substance use.

(10) Conflict resolution.

(11) Professional boundaries and ethics.

(12) Preparation for employment opportunities, including study
and test-taking skills, application and résumé preparation,
interviewing, and other potential requirements for employment.

(13) Safety and crisis planning.

(14) Navigation of, and referral to, other services.

(15) Documentation skills and standards.

(16) Confidentiality.

(d) Specify peer support specialist employment training
requirements, including core-competencies-based training and
specialized training necessary to become certified under thisarticle,

e s LA iy e and

require training to include people with lived experience as
consumers and family members.

U}

95

A8ED AMENDMENTS Page 104 of 126

RN 20 15749 05
08/24/20 04:56 PM
SUBSTANTIVE

Amendment 34

Amendment 35

Amendments 36 & 37

Amendment 38

Amendment 39

RN 20 15749 05 08/24/20



Page 7

Page 8

PROPOSED AMENDMENTS

+

37
+

38
39

+

CON+++++++++00+DWN+ P +

—9— SB 803

(e) Establish acode of ethics.

()

(f) Determine continuing education requirements for biennial
certification renewal.

" _ o

(g) Determinethe processfor initial certification issuance and
biennial certification renewal.

V)

(h) Determine a process for investigation of complaints and
corrective action, including suspension and revocation of
eertifieation: certification and appeals.

(i) Determine a process for an individual employed as a peer
support specialist on January 1,-202%; 2022, to obtain certification
under this article.

() Determine requirements for peer support specialist
certification reciprocity between counties, and for peer support
specialists from out of state.

(K) Seek any federal approvals, related to the statewide
certification standards, that it deems necessary to implement this
article. For any federal approvals that the department deems
necessary related to the statewide certification standards, this
article shall be implemented only if and to the extent that the
department obtains those federal approvals.
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14045.14. (a) Subject to department approval, a county, or
an agency representing the county, may develop a peer support
specialist certification program in accordance with this article
and any standards established by the department. That county, or
an agency representing that county, shall oversee and enforce the
certification requirements developed pursuant to this article. To
request department approval of the county peer support specialist
program, a county, or an agency representing the county, shall
do all of the following:

(1) Submit to the department a peer support specialist program
plan describing how the peer support specialist programwill meet
all of the federal and state requirements for the certification and
oversight of peer support specialists.

(2) Submit to periodic reviews conducted by the department to
ensure adherence to all federal and state requirements.

(3) Submit annual peer support specialist program reports to
the department.

(b) If a county chooses not to develop peer support specialist
certification programs in accordance with this article, the county
may fund peer programs to the extent those programs meet all
requirements of the applicable funding source.

(c) ThelLegidaturefindsthat peer support specialist certification
isconducted at the statelevel in other states, but this section passes
this responsibility to counties. Subject to an appropriation by the
Legislature, the state shall fund the startup costs to implement this
section.

14045.15. (a) To receive a certification under this—artielte
article, an applicant shall meet all of the following requirements:

(1) Beat least 18 years of age.

(2) Possess a high school diploma or equivalent degree.

(3) Be sdlf-identified as having experience with the process of
recovery from mental illness or substance use disorder-treatiment
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either as a consumer of these services or as the parent or family
member of the consumer.
(4) Bewilling to share their experience.

(5) Have astrong dedication to recovery.

)

(6) Agree, inwriting, to adhere to a code of ethics.

(7) Successfully complete the curriculum and training
requirements for a peer support specialist.

(8) Passacertification examination approved by the department
for a peer support specialist.

(b) To maintain certification under this article, a certified peer
support specialist shall meet both of the following requirements:

(1) Adhere to the code of ethics and biennially sign an
affirmation.

(2) Complete any required continuing education, training, and
recertification requirements.
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14045.16. Thisarticle does not authorize an individual whois
certified pursuant to this article to diagnose an illness, prescribe
medication, or provide clinical services.

14045.17. The department shall solicit stakeholder input that
may include input from the Office of Satewide Health Planning
and Devel opment, peer support and family organizations, mental
health services and substance use disorder treatment providers
and organizations, the County Behavioral Health Directors
Association of California, and the California Behavioral Health
Planning Council in implementing this article. Consultation shall
include regular stakeholder meetings. The department may
additionally conduct technical workgroups upon the request of
stakeholders.

14045.18. A participating county, or an agency representing
a participating county, is authorized to establish a certification
fee schedule for the purpose of supporting the activities associated
with the ongoing administration of the peer support specialist
certification program. Before the fee schedul e may be implemented,
the department shall review and either approve or disapprove the
fee schedul e of the participating county or an agency representing
the participating county.

14045.19. (a) The department shall seek any federal waivers
it deems necessary to establish a demonstration or pilot project
for the provision of peer support services in counties that agree
to participate and provide the necessary nonfederal share funding
for the demonstration or pilot project. The demonstration or pilot
project shall do all of the following:

(1) Include a peer support specialist certified pursuant to this
article as a Medi-Cal provider type for purposes of the
demonstration or pilot project.

(2) Include peer support specialist servicesasadistinct service
type in counties that opt in to the demonstration or pilot project.

(3) Develop and implement one or more hilling codes,
reimbursement rates, and claiming requirements for peer support
specialist services.

(b) (1) This section does not require a county to participatein
a demonstration or pilot project pursuant to this section. A county
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that opts to participate in a demonstration or pilot project and
provide the necessary nonfederal share funding shall be considered
to do so voluntarily for purposes of all state and federal laws.

(2) A county that optsto participate in a demonstration or pilot
project pursuant to this section agreesto fund the nonfederal share
of any applicable expenditures through certified public
expenditures or intergovernmental transfers in accordance with
Section 433.51 of Title 42 of the Code of Federal Regulations.
Each participating county shall certify that the local fundsit uses
to fund the nonfederal share of expenditures pursuant to this
section qualify for federal financial participation pursuant to
applicable federal Medicaid laws and any terms of federal
approval, in the form and manner as required by the department.

(3) Demonstration or pilot projects devel oped and implemented
pursuant to this section shall not constitute a mandate of a new
program or higher level of service that has an overall effect of
increasing the costs mandated by the 2011 realignment legislation
for the counties that opt in to a demonstration or pilot project.

(4) General Fund moneys shall not be used to fund the
nonfederal share of any expenditures made pursuant to a
demonstration or pilot project under this section.

(c) This section shall be implemented only if and to the extent
that the department obtains any necessary federal approvals, and
federal financial participation is available and is not otherwise
jeopardized.

14045.20. For the purpose of implementing this article, the
department may enter into exclusive or nonexclusive contracts on
a bid or negotiated basis, including contracts for the purpose of
obtaining subject matter expertise or other technical assistance.
Contracts entered into or amended pursuant to this section shall
be exempt from Chapter 6 (commencing with Section 14825) of
Part 5.5 of Division 3 of Title 2 of the Government Code, Section
19130 of the Government Code, Part 2 (commencing with Section
10100) of Division 2 of the Public Contract Code, and the Sate
Administrative Manual, and shall be exempt from the review or
approval of any division of the Department of General Services
or the Department of Technology.

14045.21. Notwithstanding Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Gover nment
Code, the department may implement, interpret, or make specific
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+ thisarticle, inwholeor in part, by means of plan or county letters,
+ information notices, plan or provider bulletins, or other similar
+ instructions, without taking any further regulatory action.
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PROPOSED AMENDMENTS

PROPOSED AMENDMENTS TO SENATE BILL NO. 1159
AMENDED IN ASSEMBLY AUGUST 25, 2020
AMENDED IN ASSEMBLY AUGUST 12, 2020

AMENDED IN ASSEMBLY AUGUST 3, 2020
AMENDED IN SENATE JUNE 18, 2020
AMENDED IN SENATE APRIL 22, 2020
AMENDED IN SENATE APRIL 1, 2020

SENATE BILL No. 1159

Introduced by Senator Hill
(Principal coauthor: Assembly Member Daly)

February 20, 2020

An act to add Section 77.8 to, and to add and repeal Sections 3212.86,
3212.87, and 3212.88 of, the Labor Code, relating to workers
eempensation: compensation, and declaring the urgency thereof, to
take effect immediately.

LEGISLATIVE COUNSEL’S DIGEST

SB 1159, as amended, Hill. Workers' compensation: COVID-19:
critical workers.

Existing law establishes a workers compensation system,
administered by the Administrative Director of the Division of Workers
Compensation, to compensate an employee, as defined, for injuries
sustained in the course of employment. Existing law creates adisputable
presumption that specified injuries sustained in the course of
employment of a specified member of law enforcement or a specified
first responder arose out of and in the course of the employment.
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Existing law governs the procedures for filing a claim for workers
compensation, including filing aclaim form, and providesthat aninjury
is presumed compensableif liability isnot rejected within 90 days after
theclaim formisfiled, as specified. Existing case law providesfor how
certain presumptions may be rebutted.

Thisbill would define “injury” for an employee to includeillness or
death resulting from the 2019 novel coronavirus disease (COVID-19)
under specified circumstances, until January 1, 2023. The bill would
create a disputable presumption, as specified, that the injury arose out
of and in the course of the employment and is compensabl e, for specified
dates of injury. Thebill would limit the applicability of the presumption
under certain circumstances. The bill would require an employee to
exhaust their paid sick leave benefits and meet specified certification
requirements before receiving any temporary disability benefits or, for
police officers, firefighters, and other specified employees, a leave of
absence. The bill would also make a claim relating to a COVID-19
illness presumptively compensable, as described above, after 30 days
or 45 days, rather than 90 days. Until January 1, 2023, the bill would
allow for a presumption of injury for al employees whose fellow
employees at their place of employment experience specified levels of
positive testing, and whose employer has 5 or more employees.

This bill would require the Commission on Health and Safety and
Workers' Compensation to conduct astudy of theimpactsof COVID-19
and the specific presumptions created by thisbill and report itsfindings
to the Legislature and the Governor, as specified.

This bill would declare that it is to take effect immediately as an
urgency statute.

Vote: majority-25. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the Sate of California do enact as follows:

1 SECTION 1. Section 77.8 isadded to the Labor Code, to read:
2 77.8. The Commission on Health and Safety and Workers
3 Compensation shall conduct a study of the impacts claims of
4 COVID-19 have had on the workers compensation system,
5 including overall impacts onindemnity benefits, medical benefits,
6 and death benefits, including differences in the impacts across
7 differing occupational groups, and including the effect of Sections
1 3212.87 and 3212.88. A preliminary report or afinal report shall
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be delivered to the Legidature, pursuant to Section 9795 of the
Government Code, and the Governor by December 31, 2021, and
the final report shall be delivered to the Legidlature, pursuant to
Section 9795 of the Government Code, and the Governor no later
than April 30, 2022.

SEC. 2. Section 3212.86 is added to the Labor Code,
immediately following Section 3212.85, to read:

3212.86. (@) This section applies to any employee with a
COVID-19-related ilIness.

(b) Theterm “injury,” as used in this division, includes illness
or death resulting from COVID-19 if both of the following
circumstances apply:

(1) Theemployee hastested positive for or was diagnosed with
COVID-19 within 14 days after aday that the employee performed
labor or services at the employee's place of employment at the
employer’s direction.

(2) Theday referenced in paragraph (1) on which the employee
performed labor or servicesat the employee's place of employment
at the employer’s direction was on or after March 19, 2020, and
on or before July 5, 2020. The date of injury shall be the last date
the employee performed labor or services at the employee’s place
of employment at the employer’s direction.

(3) If paragraph (1) is satisfied through a diagnosis of
COVID-19, the diagnosis was done by a licensed physician and
surgeon holdingan M.D. or D.O. degree or state licensed physician
assistant or nurse practitioner, acting under the review or
supervision of a physician and surgeon pursuant to standardized
procedures or protocols within their lawfully authorized scope of
practice, and that diagnosis is confirmed by testing or by a
COVID-19 serologic test within 30 days of the date of the
diagnosis.

(c) Thecompensation that isawarded for injury pursuant to this
section shall include full hospital, surgical, medical treatment,
disability indemnity, and death benefits, as provided by this
division.

(d) (1) If anemployee has paid sick leave benefits specifically
available in response to COVID-19, those benefits shall be used
and exhausted before any temporary disability benefits or benefits
under Section 4800, 4800.5, or 4850 are due and payable. If an
employee does not have those sick |eave benefits, the employee
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shall be provided temporary disability benefits or Section 4300,
4800.5, or 4850 benefits, if applicable, fromthedate of disability.
There shall not be a waiting period for temporary disability
benefits.

(2) Toqualify for temporary disability or Section 4800, 4800.5,
or 4850 benefits under this section, an employee shall satisfy either
of the following:

(A) If the employee has tested positive or is diagnosed with
COVID-19 on or after May 6, 2020, the employee shall be certified
for temporary disability within the first 15 days after the initial
diagnosis, and shall be recertified for temporary disability every
15 days thereafter, for the first 45 days following diagnosis.

(B) If the employee has tested positive or was diagnosed with
COVID-19 before May 6, 2020, the employee shall have obtained
acertification, no later than May 21, 2020, documenting the period
for which the employee was temporarily disabled and unable to
work, and shall be recertified for temporary disability every 15
days thereafter, for the first 45 days following diagnosis.

(3) An employee shall be certified for temporary disability by
a physician holding a physician’s and surgeon’s license issued
pursuant to Chapter 5 (commencing with Section 2000) of Division
2 of the Business and Professions Code. If the employee has a
predesignated physician pursuant to subdivision (d) of Section
4600, iscovered by amedical provider network pursuant to Article
2.3 (commencing with Section 4616) of Chapter 2 of Part 2, is
covered by a workers compensation health care organization
pursuant to Article 2 (commencing with Section 4600) of Chapter
2 of Part 2, or is covered by a group health plan, the certifying
physician shall be a physician and surgeon in that network,
organization, or plan. Otherwise, the certifying physician may be
a physician and surgeon of the employee’s choosing.

() Aninjury described in subdivision (b) is presumed to arise
out of and in the course of the employment. This presumption is
disputable and may be controverted by other evidence. Unless
controverted, the appeals board is bound to find in accordance
with the presumption.

(f) Notwithstanding Section 5402, if liability for a claim of a
COVID-19-related illness is not rejected within 30 days after the
date the claim form is filed pursuant to Section 5401, the illness
shall be presumed compensable. The presumption of this
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subdivision is rebuttable only by evidence discovered subsequent
to the 30-day period.

(g) TheDepartment of Industrial Relations shall waivetheright
to collect any death benefit payment due pursuant to Section 4706.5
arising out of claims covered by this section.

(h) This section applies to al pending matters except as
otherwise specified, including, but not limited to, pending claims
relying on Executive Order N-62-20. This section isnot abasisto
rescind, alter, amend, or reopen any final award of workers
compensation benefits.

(i) For purposes of this section:

(1) “COVID-19" meansthe 2019 novel coronavirus disease.

(2) “Place of employment” does not include an employee’'s
residence.

()) Thissection shall remainin effect only until January 1, 2023,
and as of that date is repealed.

SEC. 3. Section 3212.87 is added to the Labor Code, to read:

3212.87. (&) Thissection appliesto the following employees:

(1) Active firefighting members, whether volunteers, partly
paid, or fully paid, of al of the following fire departments:

(A) A firedepartment of acity, county, city and county, district,
or other public or municipal corporation or political subdivision.

(B) A fire department of the University of California and the
California State University.

(C) The Department of Forestry and Fire Protection.

(D) A county forestry or firefighting department or unit.

(2) Activefirefighting membersof afire department that serves
a United States Department of Defense installation and who are
certified by the United States Department of Defense as meeting
its standards for firefighters.

(3) Activefirefighting membersof afire department that serves
aNational Aeronautics and Space Administration installation and
who adhere to training standards established in accordance with
Article 4 (commencing with Section 13155) of Chapter 1 of Part
2 of Division 12 of the Health and Safety Code.

(4) Active firefighting members of a fire department that
provides fire protection to a commercial airport regulated by the
Federal Aviation Administration (FAA) under Part 139
(commencing with Section 139.5) of Subchapter G of Chapter 1
of Title 14 of the Federal Code of Regulations and are trained and
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certified by the State Fire Marshal as meeting the standards of Fire
Control 5 and Section 139.319 of Title 14 of the Federal Code of
Regulations

(5) Peace officers, as defined in Section-830-1,-subdivisien-{(a)
830.1 of the Penal Code, subdivisions (a), (b), (e), (f), and (h) of
Section-8306-2-and 830.2 of the Penal Code, subdivision (a) of
Section 830.3 of the Penal Code, subdivisions (a) and (b) of Section
8306:3% 830.37 of the Penal Code, subdivisions (a) and (b) of
Section 830.5 of the Penal Code, and subdivision (a) of Section
830.53 of the Penal Code, who are primarily engaged in active
law enforcement activities.

(6) (A) Fireand rescue services coordinatorswho work for the
Office of Emergency Services.

(B) For purposes of this paragraph, “fire and rescue services
coordinators” means coordinators with any of the following job
classifications: coordinator, senior coordinator, or chief
coordinator.

(7) Anemployeewho providesdirect patient care, or acustodial
employee in contact with COVID-19 patients, who works a a
health facility. For the purposes of thissubdivision, “ health facility”
means a health facility as defined in subdivision (a), (b), (c), (m),
or (n) of Section 1250 of the Health and Safety Code.

(8 An authorized registered nurse, emergency medical
technician-1, emergency medical technician-11, emergency medical
technician-paramedic, as described in Chapter 2 (commencing
with Section 1797.50) of Division 2.5 of the Health and Safety
Code.

(99 An employee who provides direct patient care for a home
health agency, as defined under Section 1727 of the Health and
Safety Code.

(10) Employees of health facilities, other than those described
in paragraph (7_). For these employees, the—pre_&mp&eﬁ—shal-l—be

ay Ml & O ata
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Laber—Cede. presumption shall not apply if the employer can
establish that the employee did not have contact with a health
facility patient within the last 14 days who tested positive for
COVID-19. If it isdeter mined that the presumption does not apply,
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the claimshall be evaluated pursuant to Sections 3202.5 and 3600.
For the purposes of this subdivision, “health facility” means a
health facility, as defined in subdivision (a), (b), (c), (m), or (n) of
Section 1250 of the Health and Safety Code.

(11) A provider of in-home supportive services under Article 7
(commencing with Section 12300) of Chapter 3 of Part 3 of
Division 9 of, or Sections 14132.95, 14132.952, and 14132.956
of, the Welfare and Institutions Code, when they provide the
in-home supportive services outside their own home or residence.

(b) Theterm “injury,” as used in this division, includes illness
or death resulting from COVID-19 if al of the following
circumstances apply:

(1) The employee has tested positive for COVID-19 within 14
days after a day that the employee performed labor or services at
the employee’s place of employment at the employer’s direction.

(2) Theday referenced in paragraph (1), on which the employee
performed labor or servicesat the employee's place of employment
at the employer’sdirection, was on or after July 6, 2020. The date
of injury shall be the last date the employee performed labor or
services at the employee’s place of employment at the employer’s

direction prior to the positive test.

(c) Thecompensation that isawarded for injury pursuant to this
section shall include full hospital, surgical, medical treatment,
disability indemnity, and death benefits, as provided by this
division.

(d) -1f an employee has paid sick |eave benefits specifically
available in response to COVID-19, those benefits shall be used
and exhausted before any temporary disability benefits or benefits
under Section 4800, 4800.5, or 4850 are due and payable. If an
employee does not have those sick leave benefits, the employee
shall be provided temporary disability benefits or Section 4850
benefits, if applicable, from the date of disability. There shall not
be awaiting period for temporary disability benefits.

() Aninjury described in’Stdei\}ision (b) is presumed to arise
out of and in the course of the employment, except as provided in
this subdivision. This presumption is disputable and may be
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controverted by other evidence. Unless controverted, the appeals
board is bound to find in accordance with the presumption. This
presumption shall be extended to a person described in subdivision
(@) following termination of service for a period of 14 days,
commencing with the last date actually worked in the specified
capacity at the employee's place of employment as described in
subdivision (b).

(f) Notwithstanding Section 5402, if liability for a claim of a
COVID-19-related illness is not rejected within 30 days after the
date the clam form is filed pursuant to Section 5401, the iliness
shall be presumed compensable. The presumption of this
subdivision is rebuttable only by evidence discovered subsequent
to the 30-day period.

(9) The Department of Industrial Relations shall waivetheright
to collect any death benefit payment due pursuant to Section 4706.5
arising out of claims covered by this section.

(h) Thissection appliesto all pending matters, unless otherwise
specified in this section, but shall not be a basis to rescind, alter,
amend, or reopen any fina award of workers compensation
benefits.

(i) For purposes of this section:

(1) “COVID-19" meansthe 2019 novel coronavirus disease.

(2) Unlessotherwiseindicated, “test” or “testing” meansaPCR
(Polymerase Chain Reaction) test approved for use or approved
for emergency use by the United States Food and Drug
Administration to detect the presence of vira RNA. “Test” or
“testing” does not include serol ogic testing, a so known as antibody
testing. “Test” or “testing” may include any other viral culturetest
approved for use or approved for emergency use by the United
States Food and Drug Administration to detect the presence of
viral RNA which hasthe same or higher sensitivity and specificity
asthe PCR Test.

(3) An“employee's place of employment” does not include an
employee's home or residence.

() Thissection shall remainin effect only until January 1, 2023,
and as of that dateis repealed.

SEC. 4. Section 3212.88 is added to the Labor Code, to read:

3212.88. (@) This section applies to employees who are not
described in Section 3212.87, who test positive during an outbreak
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employer has five or more employees.

(b) Theterm “injury,” as used in this division, includes illness
or death resulting from COVID-19 if al of the following
circumstances apply:

(1) The employee tests positive for COVID-19 within 14 days
after a day that the employee performed labor or services at the
employee's place of employment at the employer’s direction.

(2) Theday referenced in paragraph (1) on which the employee
performed labor or services at the employee’s place of employment
at the employer’s direction was on or after July 6, 2020. The date
of injury shall be the last date the employee performed labor or
services at the employee’s place of employment at the employer’s
direction prior to the positive test.

outbreak at the employee’s specific place of employment.

(c) The compensation that isawarded for injury pursuant to this
section shall include full hospital, surgical, medical treatment,
disability indemnity, and death benefits, as provided by this
division.

(d) -1f an employee has paid sick |eave benefits specifically
available in response to COVID-19, those benefits shall be used
and exhausted before any temporary disability benefits, benefits
under Section 4800, 4800.5, or 4850 or Section 44977, 44984,
45192, 45196, 87780, 87787, 88192, or 88196 of the Education
Code aredue and payable. If an employee does not have those sick
leave benefits, the empl oyee shall be provided temporary disability
benefits or Section 4850 benefits, if applicable, from the date of
disability. There shall not be a waiting period for temporary
disability benefits.

2 Hb f fisebititv—beneti bercfi

6,-2020:
() (1) Aninjury described in subdivision (b) is presumed to
arise out of and in the course of the employment, except as
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provided in this subdivision. This presumption is disputable and
may be controverted by other evidence. Unless controverted, the
appealsboard isbound to find in accordance with the presumption.
This presumption shall be extended to a person described in
subdivision (a) following termination of servicefor aperiod of 14
days, commencing with the last date actually worked in the
specified capacity at the employee’s place of employment. This
section does not affect an employee’s rights to compensation for
an injury or illness under this division in accordance with a
preponderance of evidence.

(2) Evidence relevant to controverting the presumption may
include, but is not limited to, evidence of measures in place to
reduce potential transmission of COVID-19 in the employee's
place of employment and evidence of an employee's
nonoccupational risks of COVID-19 infection.

(f) Notwithstanding Section 5402, if liability for a claim of a
COVID-19-related illness is not rejected within 45 days after the
date the claim form is filed pursuant to Section 5401, the illness
shall be presumed compensable. The presumption of this
subdivision is rebuttable only by evidence discovered subsequent
to the 45-day period.

(9) The Department of Industrial Relations shall waive theright
to collect any death benefit payment due pursuant to Section 4706.5
arising out of claims covered by this section.

(h) Thissection appliesto all pending matters, unless otherwise
specified in this section, but isnot abasisto rescind, alter, amend,
or reopen any final award of workers' compensation benefits.

(i) When the employer knows or reasonably should know that
an employee hastested positive for COV1D-19, the employer shall
report to their claims administrator in writing via electronic mail
or facsimile within three business days al of the following:

(1) An employee has tested positive. For purposes of this
reporting, the employer shall not provide any personaly
identifiableinformation regarding the employee who tested positive
for COVID-19 unless the employee asserts the infection is work
related or has filed a claim form pursuant to Section 5401.

(2) The date that the employee tests positive, which is the date
the specimen was collected for testing.
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(3) The specific address or addresses of the employee’s specific
place of—empleyment: employment during the 14-day period
preceding the date of the employee’s positive test.

(4) The highest number of employees who reported to work at
the employee's specific place of employment in the-preceding
45-day-period: 45-day period preceding the last day the employee
worked at each specific place of employment.

(1) Anemployer or other person acting on behalf of an employer
who intentionally submitsfalse or misleading information or fails
to submit information when reporting pursuant to subdivision (i)
IS subject to a civil penalty in the amount of up to ten thousand
dollars ($10,000) to be assessed by the Labor Commissioner.

(1) If, uponinspection or investigation, the Labor Commissioner
determines that an employer or other person has intentionally
submitted false or midleading information in violation of
subdivision (i), the Labor Commissioner may issue a citation to
the person in violation. The citation may be served personally, in
the same manner as provided for service of asummons asdescribed
in Chapter 4 (commencing with Section 413.10) of Title 5 of Part
2 of the Code of Civil Procedure, by certified mail with return
receipt requested, or by registered mail in accordance with
subdivision (c) of Section 11505 of the Government Code. Each
citation shall be in writing and shall describe the nature of the
violation, including reference to the statutory provision alleged to
have been violated.

(2) If a person desires to contest a citation or the proposed
assessment of acivil penalty therefor, they shall, within 15 business
days after service of the citation, notify the office of the Labor
Commissioner which appears on the citation of their request for
an informal hearing. The Labor Commissioner or their deputy or
agent shall, within 30 days, hold a hearing at the conclusion of
which the citation or proposed assessment of a civil penalty shall
be affirmed, modified, or dismissed. The decision of the Labor
Commissioner shall consist of a notice of findings, findings, and
order which shall be served on al partiesto the hearing within 15
days after the hearing by regular first-class mail at the last known
address of the party on file with the Labor Commissioner. Service
shall be completed pursuant to Section 1013 of the Code of Civil
Procedure. Any amount found due by the Labor Commissioner as
aresult of a hearing shall become due and payable 45 days after
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notice of the findings and written findings and order have been
mailed to the party assessed. A writ of mandate may be taken from
this finding to the appropriate superior court, as long as the party
agrees to pay any judgment and costs ultimately rendered by the
court against the party for the assessment. The writ of mandate
shall be taken within 45 days of service of the notice of findings,
findings, and order thereon.

(3) An employer or person to which a citation has been issued
shall, in lieu of contesting a citation pursuant to this section,
transmit to the office of the Labor Commissioner designated on
the citation the amount specified for the violation within 15
business days after issuance of the citation.

(4) If the party filing a writ of mandate is unsuccessful in
challenging the decision of the hearing officer, the Labor
Commissioner shall recover costs and attorney fees.

(K) (1) Theclamsadministrator shall useinformation reported
pursuant to subdivision (i) to determineif an outbreak has occurred
for the purpose of administering a claim pursuant to this section.
To calculate the number of employees at a specific place of
employment, the claims administrator shall utilize the datareported
pursuant to subdivision (i) for the first employee who is part of
the-eutbreak: outbreak, or, for claims between July 6, 2020, and
the effective date of this section, the number reported under
paragraph (2).

(2) Any employer who is aware of an employee testing positive
on or after July 6, 2020, and prior to the effective date of this
section, shall report to their claims administrator, in writing via
electronic mail or facsimile, within 30 business days of the effective
date of this section, all of the data required in subdivision (i). For
the data required by paragraph (4) of subdivision (i), the employer
shall instead report the highest number of employeeswho reported
to work at each of the employee’s specific places of employment
on any given work day between July 6, 2020, and the effective date
of this section. The claims administrator shall use the information
reported under this paragraph to determine if an outbreak has
occurred from July 6, 2020, to the effective date of this section,
for the purpose of applying the presumption under this section.

() A claimis not part of an outbreak if it occurs during a
continuous 14-day period where the requisite number of positive
tests under paragraph (4) of subdivision (m) have not been met.
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For purposes of applying the presumption in this section, the claims
administrator shall continually evaluate each claim to determine
whether the requisite number of positivetests have occurred during
the surrounding 14-day periods.

t

(m) For purposes of this section:

(1) “COVID-19" meansthe 2019 novel coronavirus disease.

(2) Unlessotherwiseindicated, “test” or “testing” meansaPCR
(Polymerase Chain Reaction) test approved for use or approved
for emergency use by the United States Food and Drug
Administration to detect the presence of viral RNA. “Test” or
“testing” does not include serologic testing, aso known asantibody
testing. “Test” or “testing” may include any other viral culturetest
approved for use or approved for emergency use by the United
States Food and Drug Administration to detect the presence of
viral RNA which hasthe same or higher sensitivity and specificity
asthe PCR Test.

(3) (A) “A specific place of employment” means the building,
store, facility, or agrlcultural field where an employee performs
Work at the empl oyer's d| rection.

“A speC|f| c place of empl oyment does not incl udethe employee’ s
home or residence, unless the employee provides home health care
servicesto another individual at the employee’ shome or residence.

(B) In the case of an employee who performs work at the
employer’s direction in multiple places of employment within 14
days of the employee's positive test, the employee’s positive test
shall be counted for the purpose of determining the existence of
an outbreak at each of those places of employment, and if an
outbreak exists at any one of those places of employment, that
shall be the employee's “ specific place of employment.”

(4) An“outbreak” existsif within 14 calendar days one of the
following occurs at a specific place of employment:

(A) If the employer has 100 employees or fewer at a specific
place of employment,five 4 employeestest positivefor COVID-19.

(B) If the employer has more than 100 employees at a specific
place of employment,-5 4 percent of the number of employeeswho
reported to the specific place of employment, test positive for
COVID-19.
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(C) A specific place of employment isordered to close by alocal
public health department, the Sate Department of Public Health,
the Division of Occupational Safety and Health, or a school
superintendent due to a risk of infection with COVID-19.

)

(n) Thissection shall remainin effect only until January 1, 2023,
and as of that date is repealed.

SEC. 5. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the California Constitution and shall
go into immediate effect. The facts constituting the necessity are:

In light of the Governor’s declaration on March 4, 2020, of a
state of emergency due to the spread of COVID-19, and because
of the heightened risk of COVID-19 infection to frontline workers
and workers whose workplaces have suffered a COVID-19
outbreak, it is necessary that this act take effect immediately.
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